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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2011), consult the “List of CFR Sections Affected (LSA),”
which is issued monthly, and the “Cumulative List of Parts Affected,” which ap-
pears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before April 1, 2001, consult either the List of
CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published in
eleven separate volumes. For the period beginning April 1, 2001, a “List of CFR
Sections Affected” is published at the end of each CFR volume.

“[RESERVED]” TERMINOLOGY

The term “[Reserved]” is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a “[Reserved]” loca-
tion at any time. Occasionally “[Reserved]” is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President” is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents” entries in the daily Federal Register.

A List of CFR Sections Affected (ILLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, gpo@custhelp.com.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
July 1, 2011.
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THIS TITLE

Title 29—LABOR is composed of nine volumes. The parts in these volumes are
arranged in the following order: Parts 0-99, parts 100-499, parts 500-899, parts 900-
1899, part 1900-§1910.999, part 1910.1000-end of part 1910, parts 1911-1925, part 1926,
and part 1927 to end. The contents of these volumes represent all current regula-
tions codified under this title as of July 1, 2011.

The OMB control numbers for title 29 CFR part 1910 appear in §1910.8. For
the convenience of the user, §1910.8 appears in the Finding Aids section of the
volume containing §1910.1000 to the end.

Subject indexes appear following the occupational safety and health standards
(part 1910), and following the safety and health regulations for: Longshoring (part
1918), Gear Certification (part 1919), and Construction (part 1926).

For this volume, Robert J. Sheehan, III was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Michael L. White, as-
sisted by Ann Worley.
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PART 0—ETHICS AND CONDUCT OF
DEPARTMENT OF LABOR EM-
PLOYEES

Subpart A—Standards of Conduct for
Current Department of Labor Employees

Sec.

0.735-1 Cross-references to employee ethical
conduct standards, financial disclosure
regulations and other ethics regulations.

Subpart B—Post Employment Conflict of
Interest

0.737-1 Applicability.

0.737-2 Appointment of alternate officials.

0.737-3 Initiation of administrative discipli-
nary hearing.

0.737-4 Request for a hearing.

0.737-5 Appointment of Examiner.

0.737-6 Time, date and place of hearing.

0.737-7 Hearing rights.

0.737-8 Hearing decision and exceptions.

0.737-9 Decision on exceptions.

0.737-10 Administrative sanctions.

0.737-11 Judicial review.

AUTHORITY: 5 U.S.C. 301; 18 U.S.C. 207 (1988);
E.O. 12674, 54 FR 15159, 3 CFR, 1989 Comp., p.
215, as modified by E.O. 12731, 55 FR 425647, 3
CFR, 1990 Comp., p. 306; 5 CFR part 2634, part
2635, part 2640.

SOURCE: 33 FR 10432, July 20, 1968, unless
otherwise noted.

Subpart A—Standards of Conduct
for Current Department of
Labor Employees

§0.735-1 Cross-references to employee
ethical conduct standards, financial
disclosure regulations and other
ethics regulations.

Employees of the Department of
Labor (Department) are subject to the
executive branch-wide standards of
ethical conduct at 5 CFR part 2635, the
Department’s regulations at 5 CFR
part 5201 which supplement the execu-
tive branch-wide standards, the execu-
tive branch financial disclosure regula-
tions at 5 CFR part 2634, the conflicts
of interest regulations at 5 CFR part
2640, and the post employment regula-
tions at 5 CFR part 2641.

[64 FR 73853, Dec. 30, 1999]

Subpart B—Post Employment
Conflict of Interest

SOURCE: 48 FR 11944, Mar. 22, 1983, unless
otherwise noted. Redesignated at 61 FR 57287,
Nov. 6, 1996.

§0.737-1 Applicability.

This subpart is applicable to any
former employee of the Department of
Labor leaving Government service on
or after July 1, 1979 and prior to Janu-
ary 1, 1991.

[64 FR 73853, Dec. 30, 1999]

§0.737-2 Appointment of alternate of-
ficials.

Notwithstanding any other provision
of this subpart, the Secretary of Labor
is authorized to perform any of the
functions otherwise assigned in this
subpart to the Under Secretary in any
proceeding. The Secretary is also au-
thorized to appoint as an alternate offi-
cial any other officer or employee of
the Department of Labor to perform
functions otherwise assigned in this
subpart to the Under Secretary or the
Solicitor of Labor in any proceeding;
except that:

(a) The functions otherwise assigned
in this subpart to the Under Secretary
and the Solicitor shall not both be per-
formed by the same alternate official
in the same proceeding, and

(b) The same individual shall not be
appointed as both an Examiner under
§0.737-56 and an alternate official under
this section in the same proceeding.

§0.737-3 Initiation of administrative
disciplinary hearing.

(a) Any person may, in writing, re-
port an apparent violation of 18 U.S.C.
207(a), (b) or (c) or the regulations of
the Office of Personnel Management at
5 CFR part 737 by a former employee
described in §0.737-1 to the Solicitor of
Labor.

(b) On receipt of information regard-
ing a possible violation of 18 U.S.C. 207,
and after determining that such infor-
mation appears to be substantiated,
the Solicitor shall expeditiously pro-
vide such information, along with any
comments or agency regulations, to
the Office of the Inspector General, the
Director of the Office of Government



§0.737-4

Ethics and to the Criminal Division,
Department of Justice.

(c) Whenever the Solicitor has deter-
mined after appropriate review that
there is reasonable cause to believe
that a former employee described in
§0.737-1 has violated 18 U.S.C. 207(a), (b)
or (c¢) or the regulations of the Office of
Personnel Management at 5 CFR part
737, the Solicitor may initiate an ad-
ministrative disciplinary proceeding by
providing the former employee with a
notice of alleged violation.

(d) The notice of alleged violation
shall include:

(1) A statement of allegations (and
the basis thereof) sufficiently detailed
to enable the former employee to pre-
pare an adequate defense;

(2) Notification of the right to a hear-
ing; and

(3) An explanation of the method by
which a hearing may be requested.

§0.737-4 Request for a hearing.

(a) Any former employee who is the
subject of a notice of alleged violation
issued by the Solicitor under §0.737-3
may within 15 days from the date of
such notice request a hearing by writ-
ing to: The Office of the Under Sec-
retary, U.S. Department of Labor, 200
Constitution Avenue, Washington, DC
20210.

(b) If the former employee fails to re-
quest a hearing in accordance with
paragraph (a), the Under Secretary
may then render a final administrative
decision in the matter and, if appro-
priate, impose the sanctions specified
in §0.737-10.

§0.737-5 Appointment of Examiner.

Whenever a notice of alleged viola-
tion has been issued and a hearing re-
quested, the Under Secretary shall pro-
vide for the selection of a Department
of Labor Administrative Law Judge,
appointed in accordance with 5 U.S.C.
3105, to act as the Examiner with re-
spect to the matter.

§0.737-6 Time, date and place of hear-
ing.
(a) Any hearing shall be conducted at
a reasonable time, date and place as de-
termined by the Examiner.

29 CFR Subtitle A (7-1-11 Edition)

(b) In setting a hearing date the Ex-
aminer shall give due regard to the
former employee’s need for:

(1) Adequate time to prepare a de-
fense properly, and

(2) An expeditious resolution of alle-
gations that may be damaging to his or
her reputation.

§0.737-7 Hearing rights.

(a) The following rights shall be af-
forded at a hearing conducted before
the Examiner:

(1) To represent oneself or to be rep-
resented by counsel,

(2) To introduce and examine wit-
nesses and to submit physical evidence,

(3) To confront and cross-examine ad-
verse witnesses,

(4) To present oral argument; and

(5) To obtain a transcript or record-
ing of proceedings, on request.

(b) In a hearing under this subpart,
the Federal Rules of Civil Procedure
and Evidence do not apply. However,
the Examiner may make orders and de-
terminations regarding discovery,
admissability of evidence, conduct of
examination and cross-examination,
and similar matters as the Examiner
deems necessary or appropriate to en-
sure orderliness of the proceedings and
fundamental fairness to the parties.

(c) In any proceeding under this sub-
part, the Department must establish
any violation by a preponderance of
the evidence.

§0.737-8 Hearing decision and excep-
tions.

The Examiner shall make a deter-
mination exclusively on matters of
record in the proceeding, and shall set
forth in the hearing decision all find-
ings of fact and conclusions of law rel-
evant to the matters at issue. The
hearing decision of the Examiner shall
be considered final agency administra-
tive action unless either party files ex-
ceptions in writing to the Under Sec-
retary, U.S. Department of Labor, 200
Constitution Avenue, Washington, DC
20210 within 30 days from the date of
such hearing decision.

§0.737-9 Decision on exceptions.

(a) Upon receipt of exceptions, the
Under Secretary may afford both par-
ties an opportunity to submit briefs or
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other appropriate statements in sup-
port of their respective positions.

(b) The Under Secretary shall issue a
decision based solely on the record of
the proceedings or those portions
thereof cited by the parties to limit the
issues.

(c) If the Under Secretary modifies or
reverses the initial hearing decision of
the Examiner, he or she shall specify
such findings of fact and conclusions of
law as are different from those of the
Examiner.

§0.737-10 Administrative sanctions.

The Examiner (or the Under Sec-
retary in any matter in which excep-
tions are filed or which is decided in
accordance with §0.737-4(b)) may take
appropriate action in the case of any
individual found in violation of 18
U.S.C. 207(a), (b) or (c) or of the regula-
tions at 5 CFR part 737 upon final ad-
ministrative decisions by:

(a) Prohibiting the individual from
making, on behalf of any other person
(except the United States), any formal
or informal appearance before, or, with
the intent to influence, any oral or
written communication to the Depart-
ment of Labor on any matter of busi-
ness for a period not to exceed five
years, which may be accomplished by
directing agency employees to refuse
to participate in any such appearance
or to accept any such communications;
or

(b) Taking other appropriate discipli-
nary action.

§0.737-11 Judicial review.

Any person found to have partici-
pated in a violation of 18 U.S.C. 207(a),
(b), or (c¢) or the regulations at 5 CFR
part 737 may seek judicial review of the
administrative determination in an ap-
propriate United States district court.

PART 1—PROCEDURES FOR PRE-
DETERMINATION OF WAGE
RATES

Sec.

1.1 Purpose and scope.

1.2 Definitions.

1.3 Obtaining and compiling wage rate in-
formation.

1.4 Outline of agency construction pro-
grams.

§1.1

1.5 Procedure for requesting wage deter-
minations.

1.6 Use and effectiveness of wage deter-
minations.

1.7 Scope of consideration.

1.8 Reconsideration by the Administrator.

1.9 Review by Administrative Review
Board.

APPENDIX A TO PART 1

APPENDIX B TO PART 1

AUTHORITY: 5 U.S.C. 301; R.S. 161, 64 Stat.
1267; Reorganization Plan No. 14 of 1950, 5
U.S.C. appendix; 40 U.S.C. 3141 et seq.; 40
U.S.C. 3145; 40 U.S.C. 3148; and the laws listed
in appendix A of this part.

SOURCE: 48 FR 19533, Apr. 29, 1983, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 1 appear at 61 FR 19984, May 3, 1996.

§1.1 Purpose and scope.

(a) The procedural rules in this part
apply under the Davis-Bacon Act (946
Stat. 1494, as amended; 40 U.S.C. 276a—
276a-7) and other statutes listed in ap-
pendix A to this part which provide for
the payment of minimum wages, in-
cluding fringe benefits, to laborers and
mechanics engaged in construction ac-
tivity under contracts entered into or
financed by or with the assistance of
agencies of the United States or the
District of Columbia, based on deter-
minations by the Secretary of Labor of
the wage rates and fringe benefits pre-
vailing for the corresponding classes of
laborers and mechanics employed on
projects similar to the contract work
in the local areas where such work is
to be performed. Functions of the Sec-
retary of Labor under these statutes
and under Reorganization Plan No. 14
of 1950 (64 Stat. 1267, 5 U.S.C. appendix),
except those assigned to the Adminis-
trative Review Board (see 29 CFR part
7), have been delegated to the Deputy
Under Secretary of Labor for Employ-
ment Standards who in turn has dele-
gated the functions to the Adminis-
trator of the Wage and Hour Division,
and authorized representatives.

(b) The regulations in this part set
forth the procedures for making and
applying such determinations of pre-
vailing wage rates and fringe benefits
pursuant to the Davis-Bacon Act, each
of the other statutes listed in appendix
A, and any other Federal statute pro-
viding for determinations of such



§1.2

wages by the Secretary of Labor in ac-
cordance with the provisions of the
Davis-Bacon Act.

(c) Procedures set forth in this part
are applicable, unless otherwise indi-
cated, both to general wage determina-
tions for contracts in specified local-
ities, and to project wage determina-
tions for use on contract work to be
performed on a specific project.

[48 FR 19533, Apr. 29, 1983, as amended at 50
FR 49823, Dec. 4, 1985]

§1.2 Definitions.!?

(a)(1) The prevailing wage shall be the
wage paid to the majority (more than
50 percent) of the laborers or mechan-
ics in the classification on similar
projects in the area during the period
in question. If the same wage is not
paid to a majority of those employed in
the classification, the prevailing wage
shall be the average of the wages paid,
weighted by the total employed in the
classification.

(2) In determining the prevailing
wages at the time of issuance of a wage
determination, the Administrator will
be guided by paragraph (a)(l) of this
section and will consider the types of
information listed in §1.3 of this part.

(b) The term area in determining
wage rates under the Davis-Bacon Act
and the prevailing wage provisions of
the other statutes listed in appendix A
shall mean the city, town, village,
county or other civil subdivision of the
State in which the work is to be per-
formed.

(c) The term Administrator shall mean
the Administrator of the Wage and
Hour Division, Employment Standards
Administration, U.S. Department of
Labor, or authorized representative.

(d) The term agency shall mean the
Federal agency, State highway depart-
ment under 23 U.S.C. 113, or recipient
State or local government under title 1
of the State and Local Fiscal Assist-
ance Act of 1972.

(e) The term Wage Determinations On-
Line (WDOL) shall mean the Govern-
ment Internet Web site for both Davis-
Bacon Act and Service Contract Act
wage determinations available at http:/

1These definitions are not intended to re-
strict the meaning of the terms as used in
the applicable statutes.

10

29 CFR Subtitle A (7-1-11 Edition)

www.wdol.gov. In addition, WDOL pro-
vides compliance assistance informa-
tion. The term will also apply to any
other Internet Web site or electronic
means that the Department of Labor
may approve for these purposes.

[48 FR 19533, Apr. 29, 1983, as amended at 48
FR 50313, Nov. 1, 1983; 70 FR 50894, Aug. 26,
2005]

§1.3 Obtaining and compiling wage
rate information.

For the purpose of making wage de-
terminations, the Administrator will
conduct a continuing program for the
obtaining and compiling of wage rate
information.

(a) The Administrator will encourage
the voluntary submission of wage rate
data by contractors, contractors’ asso-
ciations, labor organizations, public of-
ficials and other interested parties, re-
flecting wage rates paid to laborers and
mechanics on various types of con-
struction in the area. The Adminis-
trator may also obtain data from agen-
cies on wage rates paid on construction
projects under their jurisdiction. The
information submitted should reflect
not only the wage rates paid a par-
ticular classification in an area, but
also the type or types of construction
on which such rate or rates are paid,
and whether or not such rates were
paid on Federal or federally assisted
projects subject to Davis-Bacon pre-
vailing wage requirements.

(b) The following types of informa-
tion may be considered in making wage
rate determinations:

(1) Statements showing wage rates paid
on projects. Such statements should in-
clude the names and addresses of con-
tractors, including subcontractors, the
locations, approximate costs, dates of
construction and types of projects,
whether or not the projects are Federal
or federally assisted projects subject to
Davis-Bacon prevailing wage require-
ments, the number of workers em-
ployed in each classification on each
project, and the respective wage rates
paid such workers.

(2) Signed collective bargaining agree-
ments. The Administrator may request
the parties to an agreement to submit
statements certifying to its scope and
application.
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(3) Wage rates determined for public
construction by State and local offi-
cials pursuant to State and local pre-
vailing wage legislation.

(4) In making wage rate determina-
tions pursuant to 23 U.S.C. 113, the
highway department of the State in
which a project in the Federal-Aid
highway system is to be performed
shall be consulted. Before making a de-
termination of wage rates for such a
project the Administrator shall give
due regard to the information thus ob-
tained.

(5) Wage rate data submitted to the
Department of Labor by contracting
agencies pursuant to 29 CFR
5.5(a)(1)(ii).

(6) Any other information pertinent
to the determination of prevailing
wage rates.

(c) The Administrator may initially
obtain or supplement such information
obtained on a voluntary basis by such
means, including the holding of hear-
ings, and from any sources determined
to be necessary. All information of the
types described in §1.3(b) of this part,
pertinent to the determination of the
wages Dprevailing at the time of
issuance of the wage determination,
will be evaluated in the light of §1.2(a)
of this part.

(d) In compiling wage rate data for
building and residential wage deter-
minations, the Administrator will not
use data from Federal or federally as-
sisted projects subject to Davis-Bacon
prevailing wage requirements unless it
is determined that there is insufficient
wage data to determine the prevailing
wages in the absence of such data. Data
from Federal or federally assisted
projects will be used in compiling wage
rate data for heavy and highway wage
determinations.

[48 FR 19533, Apr. 29, 1983, as amended at 50
FR 4506, Jan. 31, 1985]

§1.4 Outline of agency construction
programs.

To the extent practicable, at the be-
ginning of each fiscal year each agency
using wage determinations under any
of the various statutes listed in appen-
dix A will furnish the Administrator
with a general outline of its proposed
construction programs for the coming
year indicating the estimated number
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of projects for which wage determina-
tions will be required, the anticipated
types of construction, and the loca-
tions of construction. During the fiscal
yvear, each agency will notify the Ad-
ministrator of any significant changes
in its proposed construction programs,
as outlined at the beginning of the fis-
cal year. This report has been cleared
in accordance with FPMR 101-11.11 and
assigned interagency report control
number 1671-DOL-AN.

§1.5 Procedure for requesting wage
determinations.

(a) The Department of Labor pub-
lishes general wage determinations
under the Davis-Bacon Act on the
WDOL Internet Web site. If there is a
general wage determination applicable
to the project, the agency may use it
without notifying the Department of
Labor, Provided, That questions con-
cerning its use shall be referred to the
Department of Labor in accordance
with §1.6(b).

(b)) If a general wage determination
is not available, the Federal agency
shall request a wage determination
under the Davis-Bacon Act or any of
its related prevailing wage statutes by
submitting Form SF-308 to the Depart-
ment of Labor at this address: U.S. De-
partment of Labor, Employment
Standards Administration, Wage and
Hour Division, Branch of Construction
Contract Wage Determination, Wash-
ington, DC 20210. In preparing Form
SF-308, the agency shall check only
those classifications that will be need-
ed in the performance of the work. In-
serting a note such as “entire schedule”
or “all applicable classifications” is not
sufficient. Additional classifications
needed that are not on the form may be
typed in the blank spaces or on a sepa-
rate list and attached to the form.

(2) In completing SF-308, the agency
shall furnish:

(i) A sufficiently detailed description
of the work to indicate the type of con-
struction involved. Additional descrip-
tion or separate attachment, if nec-
essary for identification of type of
project, shall be furnished.

(ii) The county (or other civil sub-
division) and State in which the pro-
posed project is located.
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(3) Such request for a wage deter-
mination shall be accompanied by any
pertinent wage payment information
that may be available. When the re-
questing agency is a State highway de-
partment under the Federal-Aid High-
way Acts as codified in 23 U.S.C. 113,
such agency shall also include its rec-
ommendations as to the wages which
are prevailing for each classification of
laborers and mechanics on similar con-
struction in the area.

(c) The time required for processing
requests for wage determinations var-
ies according to the facts and cir-
cumstances in each case. An agency
should anticipate that such processing
in the Department of Labor will take
at least 30 days.

[48 FR 19533, Apr. 29, 1983, as amended at 48
FR 50313, Nov. 1, 1983; 50 FR 49823, Dec. 4,
1985; 70 FR 50894, Aug. 26, 2005]

§1.6 Use and effectiveness of wage de-
terminations.

(a)(1) Project wage determinations
initially issued shall be effective for 180
calendar days from the date of such de-
terminations. If such a wage deter-
mination is not used in the period of
its effectiveness it is void. Accordingly,
if it appears that a wage determination
may expire between bid opening and
contract award (or between initial en-
dorsement under the National Housing
Act or the execution of an agreement
to enter into a housing assistance pay-
ments contract under section 8 of the
U.S. Housing Act of 1937, and the start
of construction) the agency shall re-
quest a new wage determination suffi-
ciently in advance of the bid opening to
assure receipt prior thereto. However,
when due to unavoidable circumstances
a determination expires before award
but after bid opening (or before the
start of construction, but after initial
endorsement under the National Hous-
ing Act, or before the start of construc-
tion but after the execution of an
agreement to enter into a housing as-
sistance payments contract under sec-
tion 8 of the U.S. Housing Act of 1937),
the head of the agency or his or her
designee may request the Adminis-
trator to extend the expiration date of
the wage determination in the bid spec-
ifications instead of issuing a new wage
determination. Such request shall be
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supported by a written finding, which
shall include a brief statement of the
factual support, that the extension of
the expiration date of the determina-
tion is necessary and proper in the pub-
lic interest to prevent injustice or
undue hardship or to avoid serious im-
pairment in the conduct of Govern-
ment business. The Administrator will
either grant or deny the request for an
extension after consideration of all of
the circumstances, including an exam-
ination to determine if the previously
issued rates remain prevailing. If the
request for extension is denied, the Ad-
ministrator will proceed to issue a new
wage determination for the project.

(2) General wage determinations
issued pursuant to §1.5(a), notice of
which is published on WDOL, shall con-
tain no expiration date.

(b) Contracting agencies are respon-
sible for insuring that only the appro-
priate wage determination(s) are incor-
porated in bid solicitations and con-
tract specifications and for designating
specifically the work to which such
wage determinations will apply. Any
question regarding application of wage
rate schedules shall be referred to the
Administrator, who shall give foremost
consideration to area practice in re-
solving the question.

(c)(1) Project and general wage deter-
minations may be modified from time
to time to keep them current. A modi-
fication may specify only the items
being changed, or may be in the form
of a supersedeas wage determination,
which replaces the entire wage deter-
mination. Such actions are distin-
guished from a determination by the
Administrator under paragraphs (d), (e)
and (f) of this section that an erro-
neous wage determination has been
issued or that the wrong wage deter-
mination or wage rate schedule has
been utilized by the agency.

(2)(1) All actions modifying a project
wage determination received by the
agency before contract award (or the
start of construction where there is no
contract award) shall be effective ex-
cept as follows:

(A) In the case of contracts entered
into pursuant to competitive bidding
procedures, modifications received by
the agency less than 10 days before the
opening of bids shall be effective unless
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the agency finds that there is not a
reasonable time still available before
bid opening, to notify bidders of the
modification and a report of the find-
ing is inserted in the contract file. A
copy of such report shall be made
available to the Administrator upon re-
quest. No such report shall be required
if the modification is received after bid
opening.

(B) In the case of projects assisted
under the National Housing Act, modi-
fications shall be effective if received
prior to the beginning of construction
or the date the mortgage is initially
endorsed, whichever occurs first.

(C) In the case of projects to receive
housing assistance payments under
section 8 of the U.S. Housing Act of
1937, modifications shall be effective if
received prior to the beginning of con-
struction or the date the agreement to
enter into a housing assistance pay-
ments contract is executed, whichever
occurs first.

(i1) Modifications to project wage de-
terminations and supersedeas wage de-
terminations shall not be effective
after contract award (or after the be-
ginning of construction where there is
no contract award).

(iii) Actual written notice of a modi-
fication shall constitute receipt.

(3) All actions modifying a general
wage determination shall be effective
with respect to any project to which
the determination applies, if notice of
such actions is published before con-
tract award (or the start of construc-
tion where there is no contract award),
except as follows:

(1) In the case of contracts entered
into pursuant to competitive bidding
procedures, a modification, notice of
which is published less than 10 days be-
fore the opening of bids, shall be effec-
tive unless the agency finds that there
is not a reasonable time still available
before bid opening to notify bidders of
the modification and a report of the
finding is inserted in the contract file.
A copy of such report shall be made
available to the Administrator upon re-
quest. No such report shall be required
if notice of the modification is pub-
lished after bid opening.

(ii) In the case of projects assisted
under the National Housing Act, a
modification shall be effective if notice
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of such modification is published prior
to the beginning of construction or the
date the mortgage is initially endorsed,
whichever occurs first.

(iii) In the case of projects to receive
housing assistance payments under
section 8 of the U.S. Housing Act of
1937, a modification shall be effective if
notice of such modification is pub-
lished prior to the beginning of con-
struction or the date the agreement to
enter into a housing assistance pay-
ments contract is signed, whichever oc-
curs first.

(iv) If under paragraph (c)(3)(i) of this
section the contract has not been
awarded within 90 days after bid open-
ing, or if under paragraph (c)(3)(ii) or
(iii) of this section construction has
not begun within 90 days after initial
endorsement or the signing of the
agreement to enter into a housing as-
sistance payments contract, any modi-
fication, notice of which is published
on WDOL prior to award of the con-
tract or the beginning of construction,
as appropriate, shall be effective with
respect to that contract unless the
head of the agency or his or her des-
ignee requests and obtains an exten-
sion of the 90-day period from the Ad-
ministrator. Such request shall be sup-
ported by a written finding, which
shall include a brief statement of the
factual support, that the extension is
necessary and proper in the public in-
terest to prevent injustice or undue
hardship or to avoid serious impair-
ment in the conduct of Government
business. The Administrator will either
grant or deny the request for an exten-
sion after consideration of all the cir-
cumstances.

(v) A modification to a general wage
determination is “published” within the
meaning of this section on the date no-
tice of a modification or a supersedeas
wage determination is published on
WDOL or on the date the agency re-
ceives actual written notice of the
modification from the Department of
Labor, whichever occurs first. Archived
versions of Davis-Bacon and Related
Acts wage determinations that are no
longer current may be accessed in the
“Archived DB WD” database of WDOL
for information purposes only. Con-
tracting officers should not use an
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archived wage determination in a con-
tract action without prior approval of
the Department of Labor.

(vi) A supersedeas wage determina-
tion or a modification to an applicable
general wage determination, notice of
which is published after contract award
(or after the beginning of construction
where there is no contract award) shall
not be effective.

(d) Upon his/her own initiative or at
the request of an agency, the Adminis-
trator may correct any wage deter-
mination, without regard to paragraph
(c) of this section, whenever the Ad-
ministrator finds such a wage deter-
mination contains clerical errors. Such
corrections shall be included in any bid
specifications containing the wage de-
termination, or in any on-going con-
tract containing the wage determina-
tion in question, retroactively to the
start of construction.

(e) Written notification by the De-
partment of Labor prior to the award
of a contract (or the start of construc-
tion under the National Housing Act,
under section 8 of the U.S. Housing Act
of 1937, or where there is no contract
award) that: (1) There is included in
the bidding documents or solicitation
the wrong wage determination or the
wrong schedule or that (2) a wage de-
termination is withdrawn by the De-
partment of Labor as a result of a deci-
sion by the Administrative Review
Board, shall be effective immediately
without regard to paragraph (c) of this
section.

(f) The Administrator may issue a
wage determination after contract
award or after the beginning of con-
struction if the agency has failed to in-
corporate a wage determination in a
contract required to contain prevailing
wage rates determined in accordance
with the Davis-Bacon Act, or has used
a wage determination which by its
terms or the provisions of this part
clearly does not apply to the contract.
Further, the Administrator may issue
a wage determination which shall be
applicable to a contract after contract
award or after the beginning of con-
struction when it is found that the
wrong wage determination has been in-
corporated in the contract because of
an inaccurate description of the project
or its location in the agency’s request
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for the wage determination. Under any
of the above circumstances, the agency
shall either terminate and resolicit the
contract with the valid wage deter-
mination, or incorporate the valid
wage determination retroactive to the
beginning of construction through sup-
plemental agreement or through
change order, Provided That the con-
tractor is compensated for any in-
creases in wages resulting from such
change. The method of incorporation of
the valid wage determination, and ad-
justment in contract price, where ap-
propriate, should be in accordance with
applicable procurement law.

(g) If Federal funding or assistance
under a statute requiring payment of
wages determined in accordance with
the Davis-Bacon Act is not approved
prior to contract award (or the begin-
ning of construction where there is no
contract award), the agency shall re-
quest a wage determination prior to
approval of such funds. Such a wage de-
termination shall be issued based upon
the wages and fringe benefits found to
be prevailing on the date of award or
the beginning of construction (under
the National Housing Act, under sec-
tion 8 of the U.S. Housing Act of 1937 or
where there is no contract award), as
appropriate, and shall be incorporated
in the contract specifications retro-
actively to that date, Provided, That
upon the request of the head of the
agency in individual cases the Admin-
istrator may issue such a wage deter-
mination to be effective on the date of
approval of Federal funds or assistance
whenever the Administrator finds that
it is necessary and proper in the public
interest to prevent injustice or undue
hardship, Provided further That the Ad-
ministrator finds no evidence of intent
to apply for Federal funding or assist-
ance prior to contract award or the
start of construction, as appropriate.

[48 FR 19533, Apr. 29, 1983, as amended at 50
FR 49823, Dec. 4, 1985; 70 FR 50894, Aug. 26,
2005]

§1.7 Scope of consideration.

(a) In making a wage determination,
the area will normally be the county
unless sufficient current wage data
(data on wages paid on current projects
or, where necessary, projects under
construction no more than one year
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prior to the beginning of the survey or
the request for a wage determination,
as appropriate) is unavailable to make
a wage determination.

(b) If there has not been sufficient
similar construction within the area in
the past year to make a wage deter-
mination, wages paid on similar con-
struction in surrounding counties may
be considered, Provided That projects in
metropolitan counties may not be used
as a source of data for a wage deter-
mination in a rural county, and
projects in rural counties may not be
used as a source of data for a wage de-
termination for a metropolitan county.

(c) If there has not been sufficient
similar construction in surrounding
counties or in the State in the past
year, wages paid on projects completed
more than one year prior to the begin-
ning of the survey or the request for a
wage determination, as appropriate,
may be considered.

(d) The use of helpers, apprentices and
trainees 1is permitted in accordance
with part 5 of this subtitle.

[48 FR 19533, Apr. 29, 1983, as amended at 50
FR 4507, Jan. 31, 1985; 55 FR 50149, Dec. 4,
1990; 65 FR 69692, Nov. 20, 2000]

§1.8 Reconsideration by the Adminis-
trator.

Any interested person may seek re-
consideration of a wage determination
issued under this part or of a decision
of the Administrator regarding applica-
tion of a wage determination. Such a
request for reconsideration shall be in
writing accompanied by a full state-
ment of the interested person’s views
and any supporting wage data or other
pertinent information. The Adminis-
trator will respond within 30 days of re-
ceipt thereof, or will notify the re-
questor within the 30-day period that
additional time is necessary.

§1.9 Review by Administrative Review
Board.

Any interested person may appeal to
the Administrative Review Board for a
review of a wage determination or its
application made under this part, after
reconsideration by the Administrator
has been sought pursuant to §1.8 and
denied. Any such appeal may, in the
discretion of the Administrative Re-
view Board, be received, accepted, and
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decided in accordance with the provi-
sions of 29 CFR part 7 and such other
procedures as the Board may establish.

APPENDIX A TO PART 1

Statutes Related to the Davis-Bacon Act Requir-
ing Payment of Wages at Rates Predetermined
by the Secretary of Labor

1. The Davis-Bacon Act (secs. 1-7, 46 Stat.
1494, as amended; Pub. L. 74403, 40 U.S.C.
276a-276a-7).

2. National Housing Act (sec. 212 added to
c. 847, 48 Stat. 1246, by sec. 14, 53 Stat. 807; 12
U.S.C. 1715¢c and repeatedly amended).

3. Housing Act of 1950 (college Housing)
(amended by Housing Act of 1959 to add labor
provisions, 73 Stat. 681; 12 U.S.C. 1749a(f)).

4. Housing Act of 1959 (sec. 401(f) of the
Housing Act of 1950 as amended by Pub. L.
86-372, 73 Stat. 681; 12 U.S.C. 1701q(c)(3)).

5. Commercial Fisheries Research and De-
velopment Act of 1964 (sec. 7, 78 Stat. 199; 16
U.S.C. T79e(b)).

6. Library Services and Construction Act
(sec. T(a), 78 Stat. 13; 20 U.S.C. 355c(a)(4), as
amended).

7. National Technical Institute for the
Deaf Act (sec. 5(b)(5), 79 Stat. 126; 20 U.S.C.
684(b)(5)).

8. National Foundation on the Arts and
Humanities Act of 1965 (sec. 5(k), 79 Stat. 846
as amended; 20 U.S.C. 954(j)).

9. Elementary and Secondary Education
Act of 1965 as amended by Elementary and
Secondary and other Education Amendments
of 1969 (sec. 423 as added by Pub. L. 91-230,
title IV, sec. 401(a)(10), 84 Stat. 169, and re-
numbered sec. 433, by Pub. L. 92-318; title III,
sec. 301(a)(1), 86 Stat. 326; 20 U.S.C. 1232(b)).
Under the amendment coverage is extended
to all programs administered by the Com-
missioner of Education.

10. The Federal-Aid Highway Acts (72 Stat.
895, as amended by 82 Stat. 821; 23 U.S.C. 113,
as amended by the Surface Transportation
Assistance Act of 1982, Pub. L. 97-424).

11. Indians Self-Determination and Edu-
cation Assistance Act (sec. 7, 88 Stat. 2205; 25
U.S.C. 450e).

12. Indian Health Care Improvement Act
(sec. 303(b), 90 Stat. 1407; 25 U.S.C. 1633(b)).

13. Rehabilitation Act of 1973 (sec. 306(b)(5),
87 Stat. 384, 29 U.S.C. T76(b)(5)).

14. Comprehensive Employment and Train-
ing Act of 1973 (sec. 606, 87 Stat. 880, renum-
bered sec. 706 by 83 Stat. 1845; 29 U.S.C. 986;
also sec. 604, 88 Stat. 1846; 29 U.S.C. 964(b)(3)).

15. State and Local Fiscal Assistance Act
of 1972 (sec. 123(a)(6), 86 Stat. 933; 31 U.S.C.
1246(a)(6)).

16. Federal Water Pollution Control Act
(sec. 513 of sec. 2, 86 Stat. 894; 33 U.S.C. 1372).

17. Veterans Nursing Home Care Act of 1964
(78 Stat. 502, as amended; 38 TU.S.C.
5035(a)(8)).
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18. Postal Reorganization Act (sec.
410(b)(4)(C); 84 Stat. 726 as amended; 39 U.S.C.
410(b)(4)(0)).

19. National Visitors Center Facilities Act
of 1968 (sec. 110, 82 Stat. 45; 40 U.S.C. 808).

NOTE: Section applying labor standards
provisions of the Davis-Bacon Act repealed
August 21, 2002, by 116 Stat. 1318, Pub. L. 107—
217.

20. Appalachian Regional Development Act
of 1965 (sec. 402, 79 Stat. 21; 40 U.S.C. 14701).

21. Health Services Research, Health Sta-
tistics, and Medical Libraries Act of 1974
(sec. 107, see sec. 306(h)(2) thereof, 83 Stat.
370, as amended by 90 Stat. 378; 42 U.S.C.
242mh)(2)).

22. Hospital Survey and Construction Act,
as amended by the Hospital and Medical Fa-
cilities Amendments of 1964 (sec. 605(a)(5), 78
Stat. 453; 42 U.S.C. 291e(a)(b)).

23. Health Professions Education Assist-
ance Act (sec. 303(b), 90 Stat. 2254; 42 U.S.C.
293a(g2)(1)(C); also sec. 308a, 90 Stat. 2256; 42
U.S.C. 293a(c)(7)).

24. Nurse Training Act of 1964 (sec.
941(a)(1)(C), 89 Stat. 364; 42 U.S.C. 296a(b)(5)).

25. Heart Disease, Cancer, and Stroke
Amendments of 1965 (sec. 904, as added by
sec. 2, 79 Stat. 928; 42 U.S.C. 299d(b)(4)).

26. Safe Drinking Water Act (sec. 2(a), see
sec. 1450e thereof, 88 Stat. 1691; 42 U.S.C. 300j-
9(e)).

27. National Health Planning and Re-
sources Act (sec. 4, see sec. 1604(b)(1)(H), 88
Stat. 2261, 42 U.S.C. 3000-3(b)(1)(H)).

28. U.S. Housing Act of 1937, as amended
and recodified (88 Stat. 667; 42 U.S.C. 1437j)).

29. Demonstration Cities and Metropolitan
Development Act of 1966 (secs. 110, 311, 503,
1003, 80 Stat. 1259, 1270, 1277, 1284; 42 U.S.C.
3310; 12 U.S.C. 1715¢c; 42 U.S.C. 1437j)).

30. Slum clearance program: Housing Act
of 1949 (sec. 109, 63 Stat. 419, as amended; 42
U.S.C. 1459).

31. Farm housing: Housing Act of 1964 (adds
sec. b16(f) to Housing Act of 1949 by sec. 503,
78 Stat. 797; 42 U.S.C. 1486(f)).

32. Housing Act of 1961 (sec. 707, added by
sec. 907, 79 Stat. 496, as amended; 42 U.S.C.
1500c-3).

33. Defense Housing and Community Fa-
cilities and Services Act of 1951 (sec. 310, 65
Stat. 307; 42 U.S.C. 1592i).

34. Special Health Revenue Sharing Act of
1975 (sec. 303, see sec. 222(a)(5) thereof, 89
Stat. 324; 42 U.S.C. 2689j(a)(5)).

35. Economic Opportunity Act of 1964 (sec.
607, 78 Stat. 532; 42 U.S.C. 2947).

36. Headstart, Economic Opportunity, and
Community Partnership Act of 1974 (sec. 11,
see sec. 811 thereof, 88 Stat. 2327; 42 U.S.C.
2992a).

37. Housing and Urban Development Act of
1965 (sec. 707, 79 Stat. 492 as amended; 42
U.S.C. 3107).
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38. Older Americans Act of 1965 (sec. 502,
Pub. L. 89-73, as amended by sec. 501, Pub. L.
93-29; 87 Stat. 50; 42 U.S.C. 3041a(a)(4)).

39. Public Works and Economic Develop-
ment Act of 1965 (sec. 712, 79 Stat. 575 as
amended; 42 U.S.C. 3222).

40. Juvenile Delinquency Prevention Act
(sec. 1, 86 Stat. 536; 42 U.S.C. 3884).

41. New Communities Act of 1968 (sec. 410.82
Stat. 516; 42 U.S.C. 3909).

42, Urban Growth and New Community De-
velopment Act of 1970 (sec. 727(f), 84 Stat.
1803; 42 U.S.C. 4529).

43. Domestic Volunteer Service Act of 1973
(sec. 406, 87 Stat. 410; 42 U.S.C. 5046).

44. Housing and Community Development
Act of 1974 (secs. 110, 802(g), 83 Stat. 649, 724;
42 U.S.C. 5310, 1440(g)).

45. Developmentally Disabled Assistance
and Bill of Rights Act (sec. 126(4), 89 Stat.
488; 42 U.S.C. 6042(4); title I, sec. 111, 89 Stat.
491; 42 U.S.C. 6063(b)(19)).

46. National Energy Conservation Policy
Act (sec. 312, 92 Stat. 3254; 42 U.S.C. 6371j).

47. Public Works Employment Act of 1976
(sec. 109, 90 Stat. 1001; 42 U.S.C. 6708; also sec.
208, 90 Stat. 1008; 42 U.S.C. 6728).

48. Energy Conservation and Production
Act (sec. 45(h), 90 Stat. 1168; 42 U.S.C.
6881(h)).

49. Solid Waste Disposal Act (sec. 2, 90
Stat. 2828; 42 U.S.C. 6979).

50. Rail Passenger Service Act of 1970 (sec.
405d, 84 Stat. 1337; 45 U.S.C. 565(d)).

51. Urban Mass Transportation Act of 1964
(sec. 10, 78 Stat. 307; renumbered sec. 13 by 88
Stat. 715; 49 U.S.C. 1609).

52. Highway speed ground transportation
study (sec. 6(b), 79 Stat. 893; 49 U.S.C.
1636(b)).

53. Airport and Airway Development Act of
1970 (sec. 22(b), 84 Stat. 231; 49 U.S.C. 1722(b)).

54. Federal Civil Defense Act of 1950 (50
U.S.C. App. 2281(1)).

55. National Capital Transportation Act of
1965 (sec. 3(b)(4), 79 Stat; 40 U.S.C. 682(b)(4)).

NOTE: Repealed Dec. 9, 1969 and labor
standards incorporated in sec. 1-1431 of the
District of Columbia Code.

56. Model Secondary School for the Deaf
Act (sec. 4, 80 Stat. 1027, Pub. L. 89-694, but
not in the United States Code).

57. Delaware River Basin Compact (sec.
15.1, 75 Stat. 714, Pub. L. 87-328) (considered
a statute for purposes of this part but not in
the United States Code).

58. Energy Security Act (sec. 175(c), Pub. L.
96-294, 94 Stat. 611; 42 U.S.C. 8701 note).

[48 FR 19533, Apr. 29, 1983; 48 FR 20408, May 6,
1983, as amended at 70 FR 50894, Aug. 26, 2005]
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APPENDIX B TO PART 1

NORTHEAST REGION

For the States of Connecticut, Delaware,
District of Columbia, Maine, Maryland, Mas-
sachusetts, New Hampshire, New Jersey,
New York, Pennsylvania, Puerto Rico,
Rhode Island, Vermont, Virgin Islands, Vir-
ginia and West Virginia:

Regional Administrator, Wage and Hour
Division, Employment Standards Adminis-
tration, U.S. Department of Labor, Curtis
Center, 170 South Independence Mall West,
Room 850 West, Philadelphia, PA 19106 (Tele-
phone: 215-861-5800, FAX: 215-861-5840).

SOUTHEAST REGION

For the States of Alabama, Florida, Geor-
gia, Kentucky, Mississippi, North Carolina,
South Carolina and Tennessee:

Regional Administrator, Wage and Hour
Division, Employment Standards Adminis-
tration, U.S. Department of Labor, 61
Forsyth Street, SW., Room 7M40, Atlanta,
GA 30303 (Telephone 404-893-4531, FAX: 404-
893-4524).

MIDWEST REGION

For the States of Illinois, Indiana, Iowa,
Kansas, Michigan, Minnesota, Missouri, Ne-
braska, Ohio and Wisconsin:

Regional Administrator, Wage and Hour
Division, Employment Standards Adminis-
tration, U.S. Department of Labor, 230 South
Dearborn Street, Room 530, Chicago, IL
60604-1591 (Telephone: 312-596-7180, FAX: 312—
596-7205).

SOUTHWEST REGION

For the States of Arkansas, Colorado, Lou-
isiana, Montana, New Mexico, North Dakota,
Oklahoma, South Dakota, Texas, Utah and
Wyoming:

Regional Administrator, Wage and Hour
Division, Employment Standards Adminis-
tration, U.S. Department of Labor, 525 South
Griffin Street, Suite 800, Dallas, TX 75202—
5007 (Telephone: 972-850-2600, FAX: 972-850-
2601).

WESTERN REGION

For the States of Alaska, American
Samoa, Arizona, California, Guam, Hawaii,
Idaho, Nevada, Oregon and Washington:

Regional Administrator, Wage and Hour
Division, Employment Standards Adminis-
tration, U.S. Department of Labor, 71 Ste-
venson Street, Suite 930, San Francisco, CA
94105, (Telephone: 415-848-6600, FAX: 415-848-
6655).

[70 FR 50895, Aug. 26, 2005]

Pt. 2
PART 2—GENERAL REGULATIONS
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AUTHORITY: 5 U.S.C. 301; Executive Order
13198, 66 FR 8497, 3 CFR 2001 Comp., p. 750;
Executive Order 13279, 67 FR 77141, 3 CFR 2002
Comp., p. 258.



§2.1
Subpart A—General

SOURCE: 32 FR 11035, July 28, 1967, unless
otherwise noted.

§2.1 Employees attached to regional
offices.

No person who has been an employee
of the Department and attached to a
Regional office of any bureau, board,
division, or other agency thereof, shall
be permitted to practice, appear, or act
as attorney, agent, or representative
before the Department or any branch
or agent thereof in connection with
any case or administrative proceeding
which was pending before such Re-
gional office during the time of his em-
ployment with the Department, unless
he shall first obtain the written con-
sent thereto of the Secretary of Labor
or his duly authorized representative.

§2.2 Employees attached to Wash-

ington office.

No person who has been an employee
of the Department and attached to the
Washington office of any bureau,
board, division, or other agency there-
of, shall be permitted to practice, ap-
pear, or act as attorney, agent, or rep-
resentative before the Department or
any branch or agent thereof, in connec-
tion with any case or administrative
proceeding pending before such bureau,
board, division, or other agency during
the time of his employment with the
Department, unless he shall first ob-
tain the written consent thereto of the
Secretary of Labor or his duly author-
ized representative.

§2.3 Consent of the Secretary.

The consent of the Secretary or his
duly authorized representative may be
obtained as follows:

The applicant shall file an applica-
tion in the form of an affidavit. Such
application, directed to the Secretary
should:

(a) State the former connection of
the applicant with the Department;

(b) Identify the matter in which the
applicant desires to appear, and

(c) Contain a statement to the effect
that the applicant gave no personal
consideration to such matter while he
was an employee of the Department.
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The application will be denied if the
statements contained therein are dis-
proved by an examination of the files,
records, and circumstances pertaining
to the matter, or if, in the opinion of
the Secretary or his duly authorized
representative, the public interest so
requires. If the Secretary or his duly
authorized representative is satisfied
that the applicant gave no personal
consideration to the matter in question
while employed by the Department,
and if he is satisfied that it is lawful
and consistent with the public interest
to do so, he may grant his consent, in
writing, to the request of the appli-
cant, subject to such conditions, if any,
as he deems necessary and desirable.
Any function of the Secretary under
this section may be performed by the
Under Secretary of Labor.

§2.6 Claims collection.

(a) Authority of Department; incorpora-
tion by reference. The regulations in
this section are issued under section 3
of the Federal Claims Collection Act of
1966, 31 U.S.C. 952. They incorporate
herein and supplement as necessary for
Department operation all provisions of
the Joint Regulations of the Attorney
General and the Comptroller General
set forth in 4 CFR, chap. II, which pre-
scribe standards for administrative col-
lection of civil claims by the Govern-
ment for money or property, for the
compromise, termination, or suspen-
sion of collection action, with respect
to claims not exceeding $20,000, exclu-
sive of interest, and for the referral of
civil claims by the Government to the
Government Accountability Office, and
to the Department of Justice for litiga-
tion.

(b) Designation. The Assistant Sec-
retary for Administration and Manage-
ment, and such heads of the Adminis-
trations and Offices of the Department
of Labor as he may designate for such
purpose, is authorized to perform all of
the duties and exercise all of the au-
thority of the Secretary under the Fed-
eral Claims Collection Act of 1966, the
aforementioned Joint Regulations of
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the Attorney General and the Comp-
troller General, and the regulations in
this section.

(Sec. 3, 80 Stat. 309; 31 U.S.C. 952)

[34 FR 9122, June 10, 1969, as amended at 72
FR 37098, July 9, 2007]

§2.7 Rulemaking.

It is the policy of the Secretary of
Labor, that in applying the rulemaking
provisions of the Administrative Proce-
dure Act (b U.S.C. 553), the exemption
therein for matters relating to public
property, loans, grants, benefits or con-
tracts shall not be relied upon as a rea-
son for not complying with the notice
and public participation requirements
thereof except for all information-
gathering procedures adopted by the
Bureau of Labor Statistics.

[46 FR 35, Jan. 2, 1981]

§2.8 Final agency decisions.

Final agency decision issued under
the statutory authority of the U.S. De-
partment of Labor may be issued by
the Secretary of Labor, or by his or her
designee under a written delegation of
authority. The Administrative Review
Board, an organizational entity within
the Office of the Secretary, has been
delegated authority to issue final agen-
cy decisions under the statutes, execu-
tive orders, and regulations as provided
in Secretary’s Order 2-96, published on
May 3, 1996.

[61 FR 19984, May 3, 1996]

Subpart B—Audiovisual Coverage
of Administrative Hearings

SOURCE: 38 FR 5631, Mar. 2, 1973, unless oth-
erwise noted.

§2.10 Scope and purpose.

This subpart defines the scope of
audiovisual coverage of departmental
administrative hearings. It describes
the types of proceedings where such
coverage is encouraged, defines areas
where such coverage is prohibited (as
in certain enforcement proceedings or
where witnesses object) and areas
where a decision concerning coverage
is made after weighing the values in-
volved in permitting coverage against
the reasons for not permitting it.
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§2.11 General principles.

The following general principles will
be observed in granting or denying re-
quests for permission to cover hearings
audiovisually:

(a) Notice and comment and on-the-
record rule making proceedings may
involve administrative hearings. If
such administrative hearings are held,
we encourage their audiovisual cov-
erage.

(b) Audiovisual coverage shall be ex-
cluded in adjudicatory proceedings in-
volving the rights or status of individ-
uals (including those of small corpora-
tions likely to be indistinguishable in
the public mind from one or a few indi-
viduals) in which an individual’s past
culpable conduct or other aspect of per-
sonal life is a primary subject of adju-
dication, and where the person in ques-
tion objects to coverage.

(c) Certain proceedings involve bal-
ancing of conflicting values in order to
determine whether audiovisual cov-
erage should be allowed. Where audio-
visual coverage is restricted, the rea-
sons for the restriction shall be stated
in the record.

§2.12 Audiovisual coverage permitted.

The following are the types of hear-
ings where the Department encourages
audiovisual coverage:

(a) All hearings involving notice and
comment and on-the-record rule mak-
ing proceedings. The Administrative
Procedure Act provides for notice of
proposed rule making with provision
for participation by interested parties
through submission of written data,
views, or arguments, with or without
opportunity for oral presentation (5
U.S.C. 553). (In many cases the Depart-
ment follows the above procedure in
matters exempted from these require-
ments of 5 U.S.C. 553.) On-the-record
rule making proceedings under 5 U.S.C.
556 and 557 are also hearings where
audiovisual coverage of hearings is en-
couraged. Examples of hearings encom-
passed by this paragraph are:

(1) Hearings to establish or amend
safety or health standards under the
Occupational Safety and Health Act of
1970, 29 U.S.C. 651.

(2) Hearings to determine the ade-
quacy of State laws under the Occupa-
tional Safety and Health Act of 1970.
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(b) Hearings to collect or review wage
data upon which to base minimum
wage rates determined under various
laws, such as the Davis-Bacon Act (40
U.S.C. 276a) and related statutes and
the Service Contract Act of 1965 (41
U.S.C. 353, as amended by Pub. L. 92-473
approved October 9, 1972).

(c) Hearings under section 4(c) of the
Service Contract Act of 1965 (41 U.S.C.
3563, subsection (c¢) added by Pub. L. 92—
473 approved October 9, 1972) to deter-
mine if negotiated rates are substan-
tially at variance with those which
prevail in the locality for services of a
character similar.

(d) Hearings before the Administra-
tive Review Board (parts 1, 3, 5, and 7 of
this chapter).

(e) Hearings held at the request of a
Federal agency to resolve disputes
under the Davis-Bacon and related
Acts, involving prevailing wage rates
or proper classification which involve
significant sums of money, large
groups of employees or novel or un-
usual situations.

(f) Hearings of special industry com-
mittees held pursuant to the Fair
Labor Standards Act, as amended (29
U.S.C. 201 et seq.) for the purpose of rec-
ommending minimum wage rates to be
paid in Puerto Rico, the Virgin Islands,
and American Samoa.

(g) Hearings pursuant to section 13(a)
of the Welfare and Pension Plans Dis-
closure Act (29 U.S.C. 308d) to deter-
mine whether a bond in excess of
$500,000 may be prescribed.

(h) Hearings where the Department is
requesting information needed for its
administrative use in determining
what our position should be (e.g., our
hearings on the 4-day, 40-hour work-
week).

[38 FR 5631, Mar. 2, 1973, as amended at 61 FR
19984, May 3, 1996]

§2.13 Audiovisual
ited.

The Department shall not permit
audiovisual coverage of the following
types of hearings if any party objects:

(a) Hearings to determine whether
applications for individual variances
should be issued under the Occupa-
tional Safety and Health Act of 1970.

(b) Hearings (both formal and infor-
mal) involving alleged violations of

coverage prohib-
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various laws such as the Davis-Bacon
Act (40 U.S.C. 276a, et seq.) and related
Acts, the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327 et
seq.), the Service Contract Act (41
U.S.C. 351 et seq.), the Walsh Healey
Act (41 U.S.C. 35 et seq.), under section
41 of the Longshoremen’s and Harbor
Workers’ Compensation Act (33 U.S.C.
941 et seq.), the Fair Labor Standards
Act of 1938, as amended (29 U.S.C. 201 et
seq.), and any informal hearings or con-
ferences under the Occupational Safety
and Health Act of 1970 (29 U.S.C. 651 et
seq.) which are not within the jurisdic-
tion of the Occupational Safety and
Health Commission.

(c) Adversary hearings under the
Longshoremen’s and Harbor Workers’
Compensation Act (33 U.S.C. 901 et seq.)
and related Acts, which determine an
employee’s right to compensation.

(d) Hearings which determine an em-
ployee’s right to compensation under
the Federal Employees’ Compensation
Act (b U.S.C. 8101 et seq.).

§2.14 Proceedings in which the De-
partment balances conflicting val-
ues.

In proceedings not covered by §§2.12
and 2.13, the Department should deter-
mine whether the public’s right to
know outbalances the individual’s
right to privacy. When audiovisual cov-
erage is restricted or excluded, the
record shall state fully the reasons for
such restriction or exclusion. For ex-
ample, there would be included in this
category hearings before the Board of
Contract Appeals involving appeals
from contracting officer decisions in-
volving claims for extra costs for extra
work, extra costs for delay in comple-
tion caused by the Government or for
changes in the work, conformity hear-
ings arising under State unemploy-
ment insurance laws, etc.

§2.15 Protection of witnesses.

A witness has the right, prior to or
during his testimony, to exclude audio-
visual coverage of his testimony in any
hearing being covered audiovisually.

§2.16 Conduct of hearings.

The presiding officer at each hearing
which is audiovisually covered is au-
thorized to take any steps he deems
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necessary to preserve the dignity of the
hearing or prevent its disruption by
persons setting up or using equipment
needed for its audiovisual coverage.

Subpart C—Employees Served
With Subpoenas

AUTHORITY: 5 U.S.C. 301 and Reorganization
Plan No. 6 of 1950, 15 FR 3174, 64 Stat. 1263.

SOURCE: 46 FR 49543, Oct. 6, 1981, unless
otherwise noted.

§2.20 Purpose, scope and definitions.

(a) This subpart sets forth the proce-
dures to be followed whenever a sub-
poena, order, or other demand (herein-
after referred to as a demand) of a court
or other authority, in connection with
a proceeding to which the U.S. Depart-
ment of Labor is not a party, is issued
for the production or disclosure of (1)
any material contained in the files of
the Department, (2) any information
relating to material contained in the
files of the Department, or (3) any in-
formation or material acquired by any
person while such person was an em-
ployee of the Department as a part of
the performance of his official duties
or because of his official status.

(b) For purposes of this subpart, the
term employee of the Department in-
cludes all officers and employees of the
United States Department of Labor ap-
pointed by, or subject to the super-
vision, jurisdiction, or control of the
Secretary of Labor.

(c)(1) For purposes of this subpart,
the term appropriate Deputy Solicitor of
Labor means the Deputy Solicitor of
Labor for National Operations when
the person served with a demand is ei-
ther employed by the National Office
of the Labor Department, or who is a
former Labor Department employee
and is served with a demand in Wash-
ington, DC. In all other cases, the term
appropriate Deputy Solicitor of Labor
means the Deputy Solicitor of Labor
for Regional Operations.

(2) For purposes of this subpart, the
term appropriate Office of the Solicitor
means that Office of the Associate So-
licitor of Labor (in Washington, DC)
serving as counsel to the program to
which the demand relates, where the
person served with a demand is em-
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ployed by the National Office of the
Labor Department, or who is a former
Labor Department employee and is
served with a demand in Washington,
DC. In all other cases, the term appro-
priate Office of the Solicitor means that
Regional Solicitor’s Office or Associate
Regional Solicitor’s Office serving the
locality in which the employee or
former employee is served with a de-
mand.

(d) This subpart is intended to pro-
vide instructions regarding the inter-
nal operations of the Department of
Labor, and is not intended, and does
not, and may not, be relied upon to cre-
ate any right or benefit, substantive or

procedural, enforceable at law by a
party against the Department of
Labor.

§2.21 Procedure in the event of a de-
mand for production or disclosure.

Whenever an employee or former em-
ployee of the Department receives a de-
mand for the production of material or
the disclosure of information described
in §2.20(a), he shall immediately notify
the appropriate Office of the Solicitor.
The appropriate Office of the Solicitor
shall be furnished by the party causing
the subpoena to be issued with a writ-
ten summary of the information
sought and its relevance to the pro-
ceeding in connection with which it
was served. The Associate Solicitor,
Regional Solicitor, or Associate Re-
gional Solicitor, whichever is appro-
priate, may waive the requirement
that a written summary be furnished
where he or she deems it to be unneces-
sary. The election to waive the require-
ment of a written summary in no way
constitutes a waiver of any other re-
quirement set forth in this subpart.

§2.22 Production or disclosure prohib-
ited unless approved by the appro-
priate Deputy Solicitor of Labor.

In terms of instructing an employee
or former employee of the manner in
which to respond to a demand, the As-
sociate Solicitor, Regional Solicitor, or
Associate Regional Solicitor, which-
ever is applicable, shall follow the in-
structions of the appropriate Deputy
Solicitor of Labor. No employee or
former employee of the Department of
Labor shall, in response to a demand of
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a court or other authority, produce any
material contained in the files of the
Department or disclose any informa-
tion relating to material contained in
the files of the Department, or disclose
any information or produce any mate-
rial acquired as part of the perform-
ance of his official duties or because of
his official status without approval of
the appropriate Deputy Solicitor of
Labor.

§2.23 Procedure where a decision con-
cerning a demand is not made prior
to the time a response to the de-
mand is required.

If the response to the demand is re-
quired before the instructions from the
appropriate Deputy Solicitor of Labor
are received, a Department attorney or
other government attorney designated
for the purpose shall appear with the
employee or former employee of the
Department upon whom the demand
has been made, and shall furnish the
court or other authority with a copy of
the regulations contained in this sub-
part and inform the court or other au-
thority that the demand has been, or is
being, as the case may be, referred for
the prompt consideration of the appro-
priate Deputy Solicitor of Labor and
shall respectfully request the court or
other authority to stay the demand
pending receipt of the requested in-
structions.

§2.24 Procedure in the event of an ad-
verse ruling.

If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with §2.23 pending receipt of
instructions, or if the court or other
authority rules that the demand must
be complied with irrespective of in-
structions not to produce the material
or disclose the information sought, the
employee or former employee upon
whom the demand has been made shall
respectfully decline to comply with the
demand, “United States ex rel Touhy v.
Ragen,” 340 US. 462.

§2.25 Subpoenas served upon employ-
ees of the Office of the Inspector
General.

Notwithstanding the requirements
set forth in §§2.20 through 2.24, this
subpart is applicable to demands served
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on employees or former employees of
the Office of the Inspector General
(OIG), except that wherever in §§2.21
through 2.24 there appear the phrases
appropriate Office of the Solicitor, Asso-
ciate Solicitor, Regional Solicitor, or Asso-
ciate Regional Solicitor, and appropriate
Deputy Solicitor of Labor, there shall be
substituted in lieu thereof the Inspector
General or Deputy Inspector General. In
addition, the first sentence of §2.22
shall not be applicable to subpoenas
served upon employees or former em-
ployees of the Office of the Inspector
General.

Subpart D—Equal Treatment in
Department of Labor Pro-
grams for Religious Organiza-
tions; Protection of Religious
Liberty of Department of
Labor Social Service Providers
and Beneficiaries

SOURCE: 69 FR 41891, July 12, 2004, unless
otherwise noted.

§2.30 Purpose.

The purpose of the regulations in this
subpart is to ensure that DOL-sup-
ported social service programs are open
to all qualified organizations, regard-
less of the organizations’ religious
character, and to establish clearly the
permissible uses to which DOL support
for social service programs may be put,
and the conditions for receipt of such
support. In addition, this proposed rule
is designed to ensure that the Depart-
ment’s social service programs are im-
plemented in a manner consistent with
the requirements of the Constitution,
including the Religion Clauses of the
First Amendment.

§2.31 Definitions.

As used in the regulations in this
subpart:

(a) The term Federal financial assist-
ance means assistance that non-Fed-
eral entities (including State and local
governments) receive or administer in
the form of grants, contracts, loans,
loan guarantees, property, cooperative
agreements, direct appropriations, or
other direct or indirect assistance, but
does not include a tax credit, deduction
or exemption.
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(b) The term social service program
means a program that is administered
or supported by the Federal Govern-
ment, or by a State or local govern-
ment using Federal financial assist-
ance, and that provides services di-
rected at reducing poverty, improving
opportunities for low-income children,
revitalizing low-income communities,
empowering low-income families and
low-income individuals to become self-
sufficient, or otherwise helping people
in need. Such programs include, but
are not limited to, the following:

(1) Child care services and services to
meet the special needs of children,
older individuals, and individuals with
disabilities (including physical, men-
tal, or emotional disabilities);

(2) Job training and related services,
and employment services;

(3) Information, referral, and coun-
seling services;

(4) Literacy and mentoring programs;
and

(5) Services for the prevention and
treatment of juvenile delinquency and
substance abuse, services for the pre-
vention of crime and the provision of
assistance to the victims and the fami-
lies of criminal offenders, and services
related to intervention in, and preven-
tion of domestic violence.

(c) The term DOL means the U.S. De-
partment of Labor.

(d) The term DOL-supported social
service program, DOL social service pro-
gram, or DOL program means a social
service program, as defined in para-
graph (b) of this section, that is admin-
istered by or for DOL with DOL sup-
port. Such programs include, but are
not limited to, the One Stop Career
Center System, the Job Corps, and
other programs supported through the
Workforce Investment Act.

(e) The term DOL social service pro-
vider means any non-Federal organiza-
tion, other than a State or local gov-
ernment, that seeks or receives DOL
support as defined in paragraph (g) of
this section, or participates in DOL
programs other than as the ultimate
beneficiary of such programs.

(f) The term DOL social service inter-
mediary provider means any DOL social
service provider that, as part of its du-
ties, selects subgrantees to receive
DOL support or subcontractors to pro-
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vide DOL-supported services, or has the
same duties under this part as a gov-
ernmental entity.

(g) The term DOL support means Fed-
eral financial assistance, as well as
procurement funding provided to a
non-Federal organization, including a
State or local government, to support
the organization’s administration of or
participation in a DOL social service
program as defined in paragraph (d) of
this section.

§2.32 Equal participation of religious
organizations.

(a) Religious organizations must be
eligible, on the same basis as any other
organization, to seek DOL support or
participate in DOL programs for which
they are otherwise eligible. DOL, DOL
social service intermediary providers,
as well as State and local governments
administering DOL support, must not
discriminate for or against an organi-
zation on the basis of the organiza-
tion’s religious character or affiliation,
although this requirement does not
preclude DOL, DOL social service pro-
viders, or State and local governments
administering DOL support from ac-
commodating religion in a manner con-
sistent with the Establishment Clause.
In addition, because this rule does not
affect existing constitutional require-
ments, DOL, DOL social service pro-
viders (insofar as they may otherwise
be subject to any constitutional re-
quirements), and State and local gov-
ernments administering DOL support
must continue to comply with other-
wise applicable constitutional prin-
ciples, including, among others, those
articulated in the Establishment, Free
Speech, and Free Exercise Clauses of
the First Amendment to the Constitu-
tion.

(b) A religious organization that is a
DOL social service provider retains its
independence from Federal, State, and
local governments and must be per-
mitted to continue to carry out its
mission, including the definition, prac-
tice, and expression of its religious be-
liefs, subject to the provisions of §2.33
of this subpart. Among other things,
such a religious organization must be
permitted to:
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(1) Use its facilities to provide DOL-
supported social services without re-
moving or altering religious art, icons,
scriptures, or other religious symbols
from those facilities; and

(2) Retain its authority over its in-
ternal governance, including retaining
religious terms in its name, selecting
its board members on a religious basis,
and including religious references in
its mission statements and other gov-
erning documents.

(c) A grant document, contract or
other agreement, covenant, memo-
randum of understanding, policy, or
regulation that is used by DOL, a State
or local government administering
DOL support, or a DOL social service
intermediary provider must not require
only religious organizations to provide
assurances that they will not use di-
rect DOL support for inherently reli-
gious activities. Any such require-
ments must apply equally to both reli-
gious and other organizations. All or-
ganizations, including religious ones,
that are DOL social service providers
must carry out DOL-supported activi-
ties in accordance with all applicable
legal and programmatic requirements,
including those prohibiting the use of
direct DOL support for inherently reli-
gious activities. A grant document,
contract or other agreement, covenant,
memorandum of understanding, policy,
or regulation that is used by DOL, a
State or local government, or a DOL
social service intermediary provider in
administering a DOL social service
program must not disqualify organiza-
tions from receiving DOL support or
participating in DOL programs on the
grounds that such organizations are
motivated or influenced by religious
faith to provide social services, have a
religious character or affiliation, or
lack a religious component.

§2.33 Responsibilities of DOL, DOL so-
cial service providers and State and
local governments administering
DOL support.

(a) DOL, DOL social service inter-
mediary providers, DOL social service
providers in their use of direct DOL
support, and State and local govern-
ments administering DOL support
must not, when providing social serv-
ices, discriminate for or against a cur-
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rent or prospective program bene-
ficiary on the basis of religion or reli-
gious belief. This requirement does not
preclude DOL, DOL social service
intermediary providers, or State or
local governments administering DOL
support from accommodating religion
in a manner consistent with the Estab-
lishment Clause of the First Amend-
ment to the Constitution.

(b)(1) DOL, DOL social service pro-
viders, and State and local govern-
ments administering DOL support
must ensure that they do not use direct
DOL support for inherently religious
activities such as worship, religious in-
struction, or proselytization. DOL so-
cial service providers must be per-
mitted to offer inherently religious ac-
tivities so long as they offer those ac-
tivities separately in time or location
from social services receiving direct
DOL support, and participation in the
inherently religious activities is vol-
untary for the beneficiaries of social
service programs receiving direct DOL
support. For example, participation in
an inherently religious activity must
not be a condition for participating in
a directly-supported social service pro-
gram.

(2) This regulation is not intended to
and does not restrict the exercise of
rights or duties guaranteed by the Con-
stitution. For example, program offi-
cials must not impermissibly restrict
the ability of program beneficiaries or
DOL social service providers to freely
express their views and to exercise
their right to religious freedom. Addi-
tionally, subject to reasonable and per-
missible time, place and manner re-
strictions, residential facilities that re-
ceive DOL support must permit resi-
dents to engage in voluntary religious
activities, including holding religious
services, at these facilities.

(3) Notwithstanding the requirements
of paragraph (b)(1), and to the extent
otherwise permitted by Federal law
(including constitutional require-
ments), direct DOL support may be
used to support inherently religious ac-
tivities, and such activities need not be
provided separately in time or location
from other DOL-supported activities,
under the following circumstances:
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(i) Where DOL support is provided to
chaplains to work with inmates in pris-
ons, detention facilities, or community
correction centers through social serv-
ice programs;

(ii) Where DOL support is provided to
social service programs in prisons, de-
tention facilities, or community cor-
rection centers, in which social service
organizations assist chaplains in car-
rying out their duties; or

(iii) Where DOL-supported social
service programs involve such a degree
of government control over the pro-
gram environment that religious exer-
cise would be significantly burdened
absent affirmative steps by DOL or its
social service providers.

(c) To the extent otherwise permitted
by Federal law, the restrictions set
forth in this section regarding the use
of direct DOL support do not apply to
social service programs where DOL
support is provided to a religious or
other non-governmental organization
indirectly within the meaning of the
Establishment Clause of the First
Amendment to the Constitution. Reli-
gious or other non-governmental orga-
nizations will be considered to have re-
ceived support indirectly, for example,
if as a result of a program beneficiary’s
genuine and independent choice the
beneficiary redeems a voucher, coupon,
or certificate that allows the bene-
ficiary to choose the service provider,
or some other mechanism is provided
to ensure that beneficiaries have a gen-
uine and independent choice among
providers or program options. All orga-
nizations must, however, satisfy all ap-
plicable legal and programmatic re-
quirements.

§2.34 Application to State and local
funds.

If a State or local government volun-
tarily contributes its own funds to sup-
plement activities carried out under
the applicable programs, the State or
local government has the option to sep-
arate out the Federal funds or com-
mingle them. If the funds are commin-
gled, then the provisions of this sub-
part apply to all of the commingled
funds in the same manner, and to the
same extent, as the provisions apply to
the Federal assistance. State funds
that are contributed pursuant to the
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requirements of a matching or grant
agreement are considered to be com-
mingled funds.

§2.35 Effect of DOL support on Title
VII employment nondiscrimination
requirements and on other existing
statutes.

A religious organization’s exemption
from the Federal prohibition on em-
ployment discrimination on the basis
of religion, set forth in §702(a) of the
Civil Rights Act of 1964, 42 U.S.C.
§2000e-1, is not forfeited when the orga-
nization receives direct or indirect
DOL support. Some DOL programs,
however, were established through Fed-
eral statutes containing independent
statutory provisions requiring that re-
cipients refrain from discriminating on
the basis of religion. Accordingly, to
determine the scope of any applicable
requirements, recipients and potential
recipients should consult with the ap-
propriate DOL program official or with
the Civil Rights Center, U.S. Depart-
ment of Labor, 200 Constitution Ave-
nue, NW., Room N4123, Washington, DC
20210, (202) 693-6500. Individuals with
hearing or speech impairments may ac-
cess this telephone number via TTY by
calling the toll-free Federal Informa-
tion Relay Service at 1-800-877-8339.

§2.36 Status of nonprofit organiza-
tions.

(a) In general, DOL does not require
that an organization, including a reli-
gious organization, obtain tax-exempt
status under section 501(c)(3) of the In-
ternal Revenue Code in order to be eli-
gible for Federal financial assistance
under DOL social service programs.
Many such programs, however, do re-
quire an organization to be a “nonprofit
organization” in order to be eligible for
such support. Individual solicitations
that require organizations to have non-
profit status must specifically so indi-
cate in the eligibility section of the so-
licitation. In addition, any solicitation
for a program that requires an organi-
zation to maintain tax-exempt status
must expressly state the statutory au-
thority for requiring such status. For
assistance with questions about a par-
ticular solicitation, applicants should
contact the DOL program office that
issued the solicitation.
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(b) Unless otherwise provided by stat-
ute, in DOL programs in which an ap-
plicant must show that it is a non-
profit organization, the applicant must
be permitted to do so by any of the fol-
lowing means:

(1) Proof that the Internal Revenue
Service currently recognizes the appli-
cant as tax exempt under section
501(c)(3) of the Internal Revenue Code;

(2) A statement from a State taxing
body or the State Secretary of State
certifying that:

(i) The organization is a nonprofit or-
ganization operating within the State;
and

(ii) No part of its net earnings may
lawfully benefit any private share-
holder or individual;

(3) A certified copy of the applicant’s
certificate of incorporation or similar
document that clearly establishes the
nonprofit status of the applicant; or

(4) Any item described in paragraphs
(b)(1) through (b)(3) of this section, if
that item applies to a State or national
parent organization, together with a
statement by the State or national
parent organization that the applicant
is a local nonprofit affiliate of the or-
ganization.

PART 3—CONTRACTORS AND SUB-
CONTRACTORS ON  PUBLIC
BUILDING OR PUBLIC WORK FI-
NANCED IN WHOLE OR IN PART
BY LOANS OR GRANTS FROM
THE UNITED STATES

Purpose and scope.

Definitions.

Weekly statement with respect to pay-
ment of wages.

Submission of weekly statements and
the preservation and inspection of week-
ly payroll records.

Payroll deductions permissible without
application to or approval of the Sec-
retary of Labor.

Payroll deductions permissible with the
approval of the Secretary of Labor.
Applications for the approval of the Sec-
retary of Labor.

Action by the Secretary of Labor upon
applications.

3.9 Prohibited payroll deductions.

3.10 Methods of payment of wages.

3.11 Regulations part of contract.

3.5

3.6

3.7

3.8
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AUTHORITY: R.S. 161, sec. 2, 48 Stat. 848;
Reorg. Plan No. 14 of 1950, 64 Stat. 1267; 5
U.S.C. 301; 40 U.S.C. 3145; Secretary’s Order
01-2008; and Employment Standards Order
No. 2001-01.

SOURCE: 29 FR 97, Jan. 4, 1964, unless other-
wise noted.

§3.1 Purpose and scope.

This part prescribes “anti-kickback”
regulations under section 2 of the Act
of June 13, 1934, as amended (40 U.S.C.
276c), popularly known as the Copeland
Act. This part applies to any contract
which is subject to Federal wage stand-
ards and which is for the construction,
prosecution, completion, or repair of
public buildings, public works or build-
ings or works financed in whole or in
part by loans or grants from the United
States. The part is intended to aid in
the enforcement of the minimum wage
provisions of the Davis-Bacon Act and
the various statutes dealing with feder-
ally assisted construction that contain
similar minimum wage provisions, in-
cluding those provisions which are not
subject to Reorganization Plan No. 14
(e.g., the College Housing Act of 1950,
the Federal Water Pollution Control
Act, and the Housing Act of 1959), and
in the enforcement of the overtime
provisions of the Contract Work Hours
Standards Act whenever they are appli-
cable to construction work. The part
details the obligation of contractors
and subcontractors relative to the
weekly submission of statements re-
garding the wages paid on work cov-
ered thereby; sets forth the cir-
cumstances and procedures governing
the making of payroll deductions from
the wages of those employed on such
work; and delineates the methods of
payment permissible on such work.

§3.2 Definitions.

As used in the regulations in this
part:

(a) The terms building or work gen-
erally include construction activity as
distinguished from manufacturing, fur-
nishing of materials, or servicing and
maintenance work. The terms include,
without limitation, buildings, struc-
tures, and improvements of all types,
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such as bridges, dams, plants, high-
ways, parkways, streets, subways, tun-
nels, sewers, mains, powerlines, pump-
ing stations, railways, airports, termi-
nals, docks, piers, wharves, ways, light-
houses, buoys, jetties, breakwaters,
levees, and canals; dredging, shoring,
scaffolding, drilling, blasting, exca-
vating, clearing, and landscaping. Un-
less conducted in connection with and
at the site of such a building or work
as is described in the foregoing sen-
tence, the manufacture or furnishing of
materials, articles, supplies, or equip-
ment (whether or not a Federal or
State agency acquires title to such ma-
terials, articles, supplies, or equipment
during the course of the manufacture
or furnishing, or owns the materials
from which they are manufactured or
furnished) is not a building or work
within the meaning of the regulations
in this part.

(b) The terms construction, prosecu-
tion, completion, or repair mean all
types of work done on a particular
building or work at the site thereof, in-
cluding, without limitation, altering,
remodeling, painting and decorating,
the transporting of materials and sup-
plies to or from the building or work
by the employees of the construction
contractor or construction subcon-
tractor, and the manufacturing or fur-
nishing of materials, articles, supplies,
or equipment on the site of the build-
ing or work, by persons employed at
the site by the contractor or subcon-
tractor.

(c) The terms public building or public
work include building or work for
whose construction, prosecution, com-
pletion, or repair, as defined above, a
Federal agency is a contracting party,
regardless of whether title thereof is in
a Federal agency.

(d) The term bdbuilding or work financed
in whole or in part by loans or grants
from the United States includes building
or work for whose construction, pros-
ecution, completion, or repair, as de-
fined above, payment or part payment
is made directly or indirectly from
funds provided by loans or grants by a
Federal agency. The term includes
building or work for which the Federal
assistance granted is in the form of
loan guarantees or insurance.
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(e) Every person paid by a contractor
or subcontractor in any manner for his
labor in the construction, prosecution,
completion, or repair of a public build-
ing or public work or building or work
financed in whole or in part by loans or
grants from the United States is em-
ployed and receiving wages, regardless
of any contractual relationship alleged
to exist between him and the real em-
ployer.

(f) The term any affiliated person in-
cludes a spouse, child, parent, or other
close relative of the contractor or sub-
contractor; a partner or officer of the
contractor or subcontractor; a corpora-
tion closely connected with the con-
tractor or subcontractor as parent,
subsidiary, or otherwise, and an officer
or agent of such corporation.

(g) The term Federal agency means
the United States, the District of Co-
lumbia, and all executive departments,
independent establishments, adminis-
trative agencies, and instrumentalities
of the United States and of the District
of Columbia, including corporations,
all or substantially all of the stock of
which is beneficially owned by the
United States, by the District of Co-
lumbia, or any of the foregoing depart-
ments, establishments, agencies, and
instrumentalities.

[29 FR 97, Jan. 4, 1964, as amended at 38 FR
32575, Nov. 27, 1973]

§3.3 Weekly statement with respect to
payment of wages.

(a) As used in this section, the term
employee shall not apply to persons in
classifications higher than that of la-
borer or mechanic and those who are
the immediate supervisors of such em-
ployees.

(b) Each contractor or subcontractor
engaged in the construction, prosecu-
tion, completion, or repair of any pub-
lic building or public work, or building
or work financed in whole or in part by
loans or grants from the United States,
shall furnish each week a statement
with respect to the wages paid each of
its employees engaged on work covered
by this part 3 and part 5 of this title
during the preceding weekly payroll
period. This statement shall be exe-
cuted by the contractor or subcon-
tractor or by an authorized officer or
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employee of the contractor or subcon-
tractor who supervises the payment of
wages, and shall be on the back of
Form WH 347, “Payroll (For Contrac-
tors Optional Use)” or on any form with
identical wording. Copies of Form WH
347 may be obtained from the Govern-
ment contracting or sponsoring agency
or from the Wage and Hour Division
Web site at http:/www.dol.gov/esa/whd/
forms/wh347instr.htm or its successor
site.

(¢c) The requirements of this section
shall not apply to any contract of $2,000
or less.

(d) Upon a written finding by the
head of a Federal agency, the Sec-
retary of Labor may provide reasonable
limitations, variations, tolerances, and
exemptions from the requirements of
this section subject to such conditions
as the Secretary of Labor may specify.

[29 FR 97, Jan. 4, 1964, as amended at 33 FR
10186, July 17, 1968; 47 FR 23679, May 28, 1982;
73 FR 77511, Dec. 19, 2008]

§3.4 Submission of weekly statements
and the preservation and inspec-
tion of weekly payroll records.

(a) Each weekly statement required
under §3.3 shall be delivered by the
contractor or subcontractor, within
seven days after the regular payment
date of the payroll period, to a rep-
resentative of a Federal or State agen-
cy in charge at the site of the building
or work, or, if there is no representa-
tive of a Federal or State agency at the
site of the building or work, the state-
ment shall be mailed by the contractor
or subcontractor, within such time, to
a Federal or State agency contracting
for or financing the building or work.
After such examination and check as
may be made, such statement, or a
copy thereof, shall be kept available,
or shall be transmitted together with a
report of any violation, in accordance
with applicable procedures prescribed
by the United States Department of
Labor.

(b) Each contractor or subcontractor
shall preserve his weekly payroll
records for a period of three years from
date of completion of the contract. The
payroll records shall set out accurately
and completely the name and address
of each laborer and mechanic, his cor-
rect classification, rate of pay, daily
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and weekly number of hours worked,
deductions made, and actual wages
paid. Such payroll records shall be
made available at all times for inspec-
tion by the contracting officer or his
authorized representative, and by au-
thorized representatives of the Depart-
ment of Labor.

(Reporting and recordkeeping requirements
in paragraph (b) have been approved by the
Office of Management and Budget under con-
trol number 1215-0017)

[29 FR 97, Jan. 4, 1964, as amended at 47 FR
145, Jan. 5, 1982]

§3.5 Payroll deductions permissible
without application to or approval
of the Secretary of Labor.

Deductions made under the cir-
cumstances or in the situations de-
scribed in the paragraphs of this sec-
tion may be made without application
to and approval of the Secretary of
Labor:

(a) Any deduction made in compli-
ance with the requirements of Federal,
State, or local law, such as Federal or
State withholding income taxes and
Federal social security taxes.

(b) Any deduction of sums previously
paid to the employee as a bona fide pre-
payment of wages when such prepay-
ment is made without discount or in-
terest. A bona fide prepayment of wages
is considered to have been made only
when cash or its equivalent has been
advanced to the person employed in
such manner as to give him complete
freedom of disposition of the advanced
funds.

(c) Any deduction of amounts re-
quired by court process to be paid to
another, unless the deduction is in
favor of the contractor, subcontractor,
or any affiliated person, or when collu-
sion or collaboration exists.

(d) Any deduction constituting a con-
tribution on behalf of the person em-
ployed to funds established by the em-
ployer or representatives of employees,
or both, for the purpose of providing ei-
ther from principal or income, or both,
medical or hospital care, pensions or
annuities on retirement, death bene-
fits, compensation for injuries, illness,
accidents, sickness, or disability, or for
insurance to provide any of the fore-
going, or unemployment benefits, vaca-
tion pay, savings accounts, or similar
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payments for the benefit of employees,
their families and dependents: Pro-
vided, however, That the following
standards are met:

(1) The deduction is not otherwise
prohibited by law;

(2) It is either:

(1) Voluntarily consented to by the
employee in writing and in advance of
the period in which the work is to be
done and such consent is not a condi-
tion either for the obtaining of or for
the continuation of employment, or

(ii) provided for in a bona fide collec-
tive bargaining agreement between the
contractor or subcontractor and rep-
resentatives of its employees;

(3) No profit or other benefit is other-
wise obtained, directly or indirectly,
by the contractor or subcontractor or
any affiliated person in the form of
commission, dividend, or otherwise;
and

(4) The deductions shall serve the
convenience and interest of the em-
ployee.

(e) Any deduction contributing to-
ward the purchase of United States De-
fense Stamps and Bonds when volun-
tarily authorized by the employee.

(f) Any deduction requested by the
employee to enable him to repay loans
to or to purchase shares in credit
unions organized and operated in ac-
cordance with Federal and State credit
union statutes.

(g) Any deduction voluntarily au-
thorized by the employee for the mak-
ing of contributions to governmental
or quasi-governmental agencies, such
as the American Red Cross.

(h) Any deduction voluntarily au-
thorized by the employee for the mak-
ing of contributions to Community
Chests, United Givers Funds, and simi-
lar charitable organizations.

(i) Any deductions to pay regular
union initiation fees and membership
dues, not including fines or special as-
sessments: Provided, however, That a
collective bargaining agreement be-
tween the contractor or subcontractor
and representatives of its employees
provides for such deductions and the
deductions are not otherwise prohib-
ited by law.

(j) Any deduction not more than for
the “reasonable cost” of board, lodging,
or other facilities meeting the require-
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ments of section 3(m) of the Fair Labor
Standards Act of 1938, as amended, and
part 531 of this title. When such a de-
duction is made the additional records
required under §516.25(a) of this title
shall be kept.

(k) Any deduction for the cost of
safety equipment of nominal value pur-
chased by the employee as his own
property for his personal protection in
his work, such as safety shoes, safety
glasses, safety gloves, and hard hats, if
such equipment is not required by law
to be furnished by the employer, if
such deduction is not violative of the
Fair Labor Standards Act or prohibited
by other law, if the cost on which the
deduction is based does not exceed the
actual cost to the employer where the
equipment is purchased from him and
does not include any direct or indirect
monetary return to the employer
where the equipment is purchased from
a third person, and if the deduction is
either

(1) Voluntarily consented to by the
employee in writing and in advance of
the period in which the work is to be
done and such consent is not a condi-
tion either for the obtaining of employ-
ment or its continuance; or

(2) Provided for in a bona fide collec-
tive bargaining agreement between the
contractor or subcontractor and rep-
resentatives of its employees.

[29 FR 97, Jan. 4, 1964, as amended at 36 FR
9770, May 28, 1971]

§3.6 Payroll deductions permissible
with the approval of the Secretary
of Labor.

Any contractor or subcontractor may
apply to the Secretary of Labor for per-
mission to make any deduction not
permitted under §3.5. The Secretary
may grant permission whenever he
finds that:

(a) The contractor, subcontractor, or
any affiliated person does not make a
profit or benefit directly or indirectly
from the deduction either in the form
of a commission, dividend, or other-
wise;

(b) The deduction is not otherwise
prohibited by law;

(c) The deduction is either (1) volun-
tarily consented to by the employee in
writing and in advance of the period in
which the work is to be done and such
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consent is not a condition either for
the obtaining of employment or its
continuance, or (2) provided for in a
bona fide collective bargaining agree-
ment between the contractor or sub-
contractor and representatives of its
employees; and

(d) The deduction serves the conven-
ience and interest of the employee.

§3.7 Applications for the approval of
the Secretary of Labor.

Any application for the making of
payroll deductions under §3.6 shall
comply with the requirements pre-
scribed in the following paragraphs of
this section:

(a) The application shall be in writ-
ing and shall be addressed to the Sec-
retary of Labor.

(b) The application need not identify
the contract or contracts under which
the work in question is to be per-
formed. Permission will be given for
deductions on all current and future
contracts of the applicant for a period
of 1 year. A renewal of permission to
make such payroll deduction will be
granted upon the submission of an ap-
plication which makes reference to the
original application, recites the date of
the Secretary of Labor’s approval of
such deductions, states affirmatively
that there is continued compliance
with the standards set forth in the pro-
visions of §3.6, and specifies any condi-
tions which have changed in regard to
the payroll deductions.

(c) The application shall state affirm-
atively that there is compliance with
the standards set forth in the provi-
sions of §3.6. The affirmation shall be
accompanied by a full statement of the
facts indicating such compliance.

(d) The application shall include a
description of the proposed deduction,
the purpose to be served thereby, and
the classes of laborers or mechanics
from whose wages the proposed deduc-
tion would be made.

(e) The application shall state the
name and business of any third person
to whom any funds obtained from the
proposed deductions are to be trans-
mitted and the affiliation of such per-
son, if any, with the applicant.

[29 FR 97, Jan. 4, 1964, as amended at 36 FR
9771, May 28, 1971]
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§3.8 Action by the Secretary of Labor
upon applications.

The Secretary of Labor shall decide
whether or not the requested deduction
is permissible under provisions of §3.6;
and shall notify the applicant in writ-
ing of his decision.

§3.9 Prohibited payroll deductions.

Deductions not elsewhere provided
for by this part and which are not
found to be permissible under §3.6 are
prohibited.

§3.10 Methods of payment of wages.

The payment of wages shall be by
cash, negotiable instruments payable
on demand, or the additional forms of
compensation for which deductions are
permissible under this part. No other
methods of payment shall be recog-
nized on work subject to the Copeland
Act.

§3.11 Regulations part of contract.

All contracts made with respect to
the construction, prosecution, comple-
tion, or repair of any public building or
public work or building or work fi-
nanced in whole or in part by loans or
grants from the United States covered
by the regulations in this part shall ex-
pressly bind the contractor or subcon-
tractor to comply with such of the reg-
ulations in this part as may be applica-
ble. In this regard, see §5.5(a) of this
subtitle.

PART 4—LABOR STANDARDS FOR
FEDERAL SERVICE CONTRACTS

Subpart A—Service Contract Labor
Standards Provisions and Procedures

Sec.

4.1 Purpose and scope.

4.1a Definitions and use of terms.

4.1b Payment of minimum compensation
based on collectively bargained wage
rates and fringe benefits applicable to
employment under predecessor contract.
Payment of minimum wage specified in
section 6(a)(1) of the Fair Labor Stand-
ards Act of 1938 under all service con-
tracts.

Wage determinations.

Obtaining a wage determination.
Contract specification of determined
minimum wages and fringe benefits.
Labor standards clauses for Federal
service contracts exceeding $2,500.

4.2

4.3
4.4
4.5

4.6



Office of the Secretary of Labor

4.7-4.9 [Reserved]

4.10 Substantial variance proceedings under
section 4(c) of the Act.

4.11 Arm’s-length proceedings.

4.12 Substantial interest proceedings.

Subpart B—Wage Determination
Procedures

4.50 Types of wage and fringe benefit deter-
minations.

4.51 Prevailing in the locality determina-
tions.

4.52 Fringe benefit determinations.

4.563 Collective bargaining agreement
(successorship) determinations.

4.54 Locality basis of wage and fringe ben-
efit determinations.

4.55 Issuance and revision of wage deter-
minations.

4.56 Review and reconsideration of wage de-
terminations.

Subpart C—Application of the McNamara-
O’Hara Service Contract Act

INTRODUCTORY

4.101 Official rulings and interpretations in
this subpart.

4.102 Administration of the Act.

4.103 The Act.

4.104 What the Act provides, generally.

4.106 The Act as amended.

4.106 [Reserved]

AGENCIES WHOSE CONTRACTS MAY BE
COVERED

4.107
4.108
4.109

Federal contracts.
District of Columbia contracts.
[Reserved]

COVERED CONTRACTS GENERALLY

4.110 What contracts are covered.

4.111 Contracts “to furnish services.”

4.112 Contracts to furnish services “in the
United States.”

4.113 Contracts to furnish services “through
the use of service employees.”

4.114 Subcontracts.

SPECIFIC EXCLUSIONS

4.115 Exemptions and exceptions, generally.

4.116 Contracts for construction activity.

4.117 Work subject to requirements
Walsh-Healey Act.

4.118 Contracts for carriage subject to pub-
lished tariff rates.

4.119 Contracts for services of communica-
tions companies.

4.120 Contracts for public utility services.

4.121 Contracts for individual services.

4.122 Contracts for operation of postal con-
tract stations.

4.123 Administrative limitations,
ations, tolerances, and exemptions.

4.124-4.129 [Reserved]

of

vari-
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PARTICULAR APPLICATION OF CONTRACT
COVERAGE PRINCIPLES

4.130 Types of covered service contracts il-
lustrated.

4.131 Furnishing services
than use of labor.

4.132 Services and other items to be fur-
nished under a single contract.

4.133 Beneficiary of contract services.

4.134 Contracts outside the Act’s coverage.

4.135-4.139 [Reserved]

involving more

DETERMINING AMOUNT OF CONTRACT

4.140 Significance of contract amount.

4.141 General criteria for measuring
amount.

4.142 Contracts in an indefinite amount.

CHANGES IN CONTRACT COVERAGE

4.143 Effects of changes or extensions of
contracts, generally.

4.144 Contract modifications
amount.

4.145 Extended term contracts.

affecting

PERIOD OF COVERAGE

4.146 Contract obligations after award, gen-
erally.
4.147-4.149 [Reserved]

EMPLOYEES COVERED BY THE ACT

4.150 Employee coverage, generally.

4.151 Employees covered by provisions of
section 2(a).

4.152 Employees subject to prevailing com-
pensation provisions of sections 2(a) (1)
and (2) and 4(c).

4.1563 Inapplicability of prevailing com-
pensation provisions to some employees.

4.154 Employees covered by sections 2(a) (3)
and (4).

4.1565 Employee coverage does not depend on
form of employment contract.

4.156 Employees in bona fide executive, ad-
ministrative, or professional capacity.

4.157-4.158 [Reserved]

Subpart D—Compensation Standards

4.159 General minimum wage.

4.160 Effect of section 6(e) of the Fair Labor
Standards Act.

4.161 Minimum monetary wages under con-
tracts exceeding $2,500.

4.162 Fringe benefits under contracts ex-
ceeding $2,500.

4.163 Section 4(c) of the Act.

4.164 [Reserved]

COMPLIANCE WITH COMPENSATION STANDARDS

4.165 Wage payments and fringe benefits—in
general.

4.166 Wage payments—unit of payment.

4.167 Wage payments—medium of payment.

4.168 Wage payments—deductions from
wages paid.
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4.169 Wage payments—work subject to dif-
ferent rates.

4.170 Furnishing fringe benefits or equiva-
lents.

4.171 “Bona fide” fringe benefits.

4.172 Meeting requirements for particular
fringe benefits—in general.

4.173 Meeting requirements for vacation
fringe benefits.
4.174 Meeting requirements for holiday

fringe benefits.

4.175 Meeting requirements for health, wel-
fare, and/or pension benefits.

4.176 Payment of fringe benefits to tem-
porary and part-time employees.

4.177 Discharging fringe benefit obligations
by equivalent means.

4.178 Computation of hours worked.

4.179 Identification of contract work.

OVERTIME PAY OF COVERED EMPLOYEES

4.180 Overtime pay—in general.

4.181 Overtime pay provisions of other Acts.

4.182 Overtime pay of service employees en-
titled to fringe benefits.

NOTICE TO EMPLOYEES

4.183 Employees must be notified of com-
pensation required.
4.184 Posting of notice.

RECORDS

4.185 Recordkeeping requirements.
4.186 [Reserved]

Subpart E—Enforcement

4.187 Recovery of underpayments.

4.188 Ineligibility for further
when violations occur.

4.189 Administrative proceedings relating to
enforcement of labor standards.

4.190 Contract cancellation.

4.191 Complaints and compliance assist-
ance.

AUTHORITY: 41 U.S.C. 351 et seq.; 41 U.S.C. 38
and 39; 5 U.S.C. 301; Pub. L. 104-188, §2105(b);
Pub. L. 110-28, 121 Stat. 112; Secretary’s
Order 9-2009, 74 FR 58836 (Nov. 13, 2009).

SOURCE: 48 FR 49762, Oct. 27, 1983, unless
otherwise noted.

contracts

EDITORIAL NOTE: Nomenclature changes to
part 4 appear at 61 FR 19984, May 3, 1996.

Contract
Provisions

Subpart A—Service
Labor Standards
and Procedures

§4.1 Purpose and scope.

This part contains the Department of
Labor’s rules relating to the adminis-
tration of the McNamara-O’Hara Serv-
ice Contract Act of 1965, as amended,
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referred to hereinafter as the Act.
Rules of practice for administrative
proceedings under the Act and for the
review of wage determinations are con-
tained in parts 6 and 8 of this chapter.
See part 1925 of this title for the safety
and health standards applicable under
the Service Contract Act.

§4.1a Definitions and use of terms.

As used in this part, unless otherwise
indicated by the context—

(a) Act, Service Contract Act, McNa-
mara-O’Hara Act, or Service Contract
Act of 1965 shall mean the Service Con-
tract Act of 1965 as amended by Public
Law 92-473, 86 Stat. 789, effective Octo-
ber 9, 1972, Public Law 93-57, 87 Stat.
140, effective July 6, 1973, and Public
Law 94-489, 90 Stat. 2358, effective Octo-
ber 13, 1976 and any subsequent amend-
ments thereto.

(b) Secretary includes the Secretary of
Labor, the Assistant Secretary for Em-
ployment Standards, and their author-
ized representatives.

(c) Wage and Hour Division means the
organizational unit in the Employment
Standards Administration of the De-
partment of Labor to which is assigned
the performance of functions of the
Secretary under the Service Contract
Act of 1965, as amended.

(d) Administrator means the Adminis-
trator of the Wage and Hour Division,
or authorized representative.

(e) Contract includes any contract
subject wholly or in part to the provi-
sions of the Service Contract Act of
1965 as amended, and any subcontract

of any tier thereunder. (See §§4.10-
4.134.)
(f) Contractor includes a subcon-

tractor whose subcontract is subject to
provisions of the Act. Also, the term
employer means, and is used inter-
changeably with, the terms contractor
and subcontractor in various sections in
this part. The U.S. Government, its
agencies, and instrumentalities are not
contractors, subcontractors, employers
or joint employers for purposes of com-
pliance with the provisions of the Act.

(g) Affiliate or affiliated person in-
cludes a spouse, child, parent, or other
close relative of the contractor or sub-
contractor; a partner or officer of the
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contractor or subcontractor; a corpora-
tion closely connected with a con-
tractor or subcontractor as a parent,
subsidiary, or otherwise; and an officer
or agent of such corporation. An affili-
ation is also deemed to exist where, di-
rectly or indirectly, one business con-
cern or individual controls or has the
power to control the other or where a
third party controls or has the power
to control both.

(h) Wage determination includes any
determination of minimum wage rates
or fringe benefits made pursuant to the
provisions of sections 2(a) and/or 4(c) of
the Act for application to the employ-
ment in a locality of any class or class-
es of service employees in the perform-
ance of any contract in excess of $2,500
which is subject to the provisions of
the Service Contract Act of 1965. A
wage determination is effective upon
its publication on the WDOL Web site
or when a Federal agency receives a re-
sponse from the Department of Labor
to an e98.

1) Wage  Determinations OnlLine
(WDOL) means the Government Inter-
net Web site for both Davis-Bacon Act
and Service Contract Act wage deter-
minations available at hittp://
www.wdol.gov. In addition, WDOL pro-
vides compliance assistance informa-
tion and a link to submit an €98 or any
electronic means the Department of
Labor may approve for this purpose.
The term will also apply to any other
Internet Web site or electronic means
that the Department of Labor may ap-
prove for these purposes.

(j) The €98 means a Department of
Labor approved electronic application
(http://www.wdol.gov), whereby a con-
tracting officer submits pertinent in-
formation to the Department of Labor
and requests a wage determination di-
rectly from the Wage and Hour Divi-
sion. The term will also apply to any
other process or system the Depart-
ment of Labor may establish for this
purpose.

[48 FR 49762, Oct. 27, 1983, as amended at 70
FR 50895, Aug. 26, 2005]
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§4.1b Payment of minimum compensa-
tion based on collectively bargained
wage rates and fringe benefits ap-
plicable to employment under pred-
ecessor contract.

(a) Section 4(c) of the Service Con-
tract Act of 19656 as amended provides
special minimum wage and fringe ben-
efit requirements applicable to every
contractor and subcontractor under a
contract which succeeds a contract
subject to the Act and under which
substantially the same services as
under the predecessor contract are fur-
nished in the same locality. Section
4(c) provides that no such contractor or
subcontractor shall pay any service
employee employed on the contract
work less than the wages and fringe
benefits provided for in a collective
bargaining agreement as a result of
arms-length negotiations, to which
such service employees would have
been entitled if they were employed
under the predecessor contract, includ-
ing accrued wages and fringe benefits
and any prospective increases in wages
and fringe benefits provided for in such
collective bargaining agreement. If,
however, the Secretary finds after a
hearing in accordance with the regula-
tions set forth in §4.10 of this subpart
and parts 6 and 8 of this title that in
any of the foregoing circumstances
such wages and fringe benefits are sub-
stantially at variance with those which
prevail for service of a character simi-
lar in the locality, those wages and/or
fringe benefits in such collective bar-
gaining agreement which are found to
be substantially at variance shall not
apply, and a new wage determination
shall be issued. If the contract has been
awarded and work begun prior to a
finding that the wages and/or fringe
benefits in a collective bargaining
agreement are substantially at vari-
ance with those prevailing in the local-
ity, the payment obligation of such
contractor or subcontractor with re-
spect to the wages and fringe benefits
contained in the new wage determina-
tion shall be applicable as of the date
of the Administrative Law Judge’s de-
cision or, where the decision is re-
viewed by the Administrative Review
Board, the date of the decision of the
Administrative Review Board. (See
also §4.163(c).)
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(b) Pursuant to section 4(b) of the
Act, the application of section 4(c) is
made subject to the following variation
in the circumstances and under the
conditions described: The wage rates
and fringe benefits provided for in any
collective bargaining agreement appli-
cable to the performance of work under
the predecessor contract which is con-
summated during the period of per-
formance of such contract shall not be
effective for purposes of the successor
contract under the provisions of sec-
tion 4(c) of the Act or under any wage
determination implementing such sec-
tion issued pursuant to section 2(a) of
the Act, if—

(1) In the case of a successor contract
for which bids have been invited by for-
mal advertising, notice of the terms of
such new or changed collective bar-
gaining agreement is received by the
contracting agency less than 10 days
before the date set for opening of bids,
provided that the contracting agency
finds that there is not reasonable time
still available to notify bidders; or

(2) Notice of the terms of a new or
changed collective bargaining agree-
ment is received by the agency after
award of a successor contract to be en-
tered into pursuant to negotiations or
as a result of the execution of a re-
newal option or an extension of the ini-
tial contract term, provided that the
contract start of performance is within
30 days of such award or renewal option
or extension. If the contract does not
specify a start of performance date
which is within 30 days from the award,
and/or performance of such procure-
ment does not commence within this
30-day period, any notice of the terms
of a new or changed collective bar-
gaining agreement received by the
agency not less than 10 days before
commencement of the contract will be
effective for purposes of the successor
contract under section 4(c); and

(3) The limitations in paragraph
(b)(1) or (2) of this section shall apply
only if the contracting officer has
given both the incumbent (predecessor)
contractor and his employees’ collec-
tive bargaining representative written
notification at least 30 days in advance
of all applicable estimated procure-
ment dates, including issue of bid solic-
itation, bid opening, date of award,
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commencement of negotiations, receipt
of proposals, or the commencement
date of a contract resulting from a ne-
gotiation, option, or extension, as the
case may be.

§4.2 Payment of minimum wage speci-
fied in section 6(a)(1) of the Fair
Labor Standards Act of 1938 under
all service contracts.

Section 2(b)(1) of the Service Con-
tract Act of 1965 provides in effect that,
regardless of contract amount, no con-
tractor or subcontractor performing
work under any Federal contract the
principal purpose of which is to furnish
services through the use of service em-
ployees shall pay any employees en-
gaged in such work less than the min-
imum wage specified in section 6(a)(1)
of the Fair Labor Standards Act of
1938, as amended.

[61 FR 68663, Dec. 30, 1996]

§4.3 Wage determinations.

(a) The minimum monetary wages
and fringe benefits for service employ-
ees which the Act requires to be speci-
fied in contracts and bid solicitations
subject to section 2(a) thereof will be
set forth in wage determinations issued
by the Administrator. Wage determina-
tions shall be issued as soon as admin-
istratively feasible for all contracts
subject to section 2(a) of the Act, and
will be issued for all contracts entered
into under which more than 5 service
employees are to be employed.

(b) As described in subpart B of this
part—Wage Determination Procedures,
two types of wage determinations are
issued under the Act: Prevailing in the
locality or Collective Bargaining Agree-
ment (Successorship) wage determina-
tions. The facts related to a specific so-
licitation and contract will determine
the type of wage determination appli-
cable to that procurement. In addition,
different types of prevailing wage de-
terminations may be issued depending
upon the nature of the contract. While
prevailing wage determinations based
upon cross-industry survey data are ap-
plicable to most contracts covered by
the Act, in some cases the Department
of Labor may issue industry specific
wage determinations for application to
specific types of service contracts. In
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addition, the geographic scope of con-
tracts is often different and the geo-
graphic scope of the underlying survey
data for the wage determinations appli-
cable to those contracts may be dif-
ferent.

(c) Such wage determinations will set
forth for the various classes of service
employees to be employed in fur-
nishing services under such contracts
in the appropriate localities, minimum
monetary wage rates to be paid and
minimum fringe benefits to be fur-
nished them during the periods when
they are engaged in the performance of
such contracts, including, where appro-
priate under the Act, provisions for ad-
justments in such minimum rates and
benefits to be placed in effect under
such contracts at specified future
times. The wage rates and fringe bene-
fits set forth in such wage determina-
tions shall be determined in accord-
ance with the provisions of sections
2(a)(1), (2), and (b), 4(c) and 4(d) of the
Act from those prevailing in the local-
ity for such employees, with due con-
sideration of the rates that would be
paid for direct Federal employment of
any classes of such employees whose
wages, if Federally employed, would be
determined as provided in 5 U.S.C. 5341
or 5 U.S.C. 5332, or from pertinent col-
lective bargaining agreements with re-
spect to the implementation of section
4(c). The wage rates and fringe benefits
so determined for any class of service
employees to be engaged in furnishing
covered contract services in a locality
shall be made applicable by contract to
all service employees of such class em-
ployed to perform such services in the
locality under any contract subject to
section 2(a) of the Act which is entered
into thereafter and before such deter-
mination has been rendered obsolete by
a withdrawal, modification, revision,
or supersedure.

(d) Generally, wage determinations
issued for solicitations or negotiations
for any contract where the place of per-
formance is unknown will contain min-
imum monetary wages and fringe bene-
fits for the various geographic local-
ities where the work may be performed
which were identified in the initial so-
licitation. (See §4.4(a)(3)(1).)

(e) Wage determinations will be
available for public inspection during
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business hours at the Wage and Hour
Division, Employment Standards Ad-
ministration, €U.S. Department of
Labor, Washington, DC, and copies will
be made available on request at Re-
gional Offices of the Wage and Hour Di-
vision. In addition, most prevailing
wage determinations are available on-
line from WDOL. Archived versions of
SCA wage determinations that are no
longer current may be accessed in the
“Archived SCA WD” database of WDOL
for information purposes only. Con-
tracting officers should not use an
archived wage determination in a con-
tract action without prior approval of
the Department of Labor.

[48 FR 49762, Oct. 27, 1983, as amended at 70
FR 50895, Aug. 26, 2005]

§4.4 Obtaining a wage determination.

(a)(1) Sections 2(a)(1) and (2) of the
Act require that every contract and
any bid specification therefore in ex-
cess of $2,600 contain a wage deter-
mination specifying the minimum
monetary wages and fringe benefits to
be paid to service employees per-
forming work on the contract. The con-
tracting agency, therefore, must obtain
a wage determination prior to:

(i) Any invitation for bids;

(ii) Request for proposals;

(iii) Commencement of negotiations;

(iv) Exercise of option or contract ex-
tension;

(v) Annual anniversary date of a
multi-year contract subject to annual
fiscal appropriations of the Congress;
or

(vi) Each biennial anniversary date of
a multi-year contract not subject to
such annual appropriations, if so au-
thorized by the Wage and Hour Divi-
sion.

(2) As described in §4.4(b), wage de-
terminations may be obtained from the
Department of Labor by electronically
submitting an e98 describing the pro-
posed contract and the occupations ex-
pected to be employed on the contract.
Based upon the information provided
on the e98, the Department of Labor
will respond with the wage determina-
tion or wage determinations that the
contracting agency may rely upon as
the correct wage determination(s) for
the contract described in the e98. Al-
ternatively, contracting agencies may
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select and obtain a wage determination
using WDOL. (See §4.4(c).) Although
the WDOL Web site provides assistance
to the agency to select the correct
wage determination for the contract,
the agency remains responsible for the
wage determination selected.

(3)(1) Where the place of performance
of a contract for services subject to the
Act is unknown at the time of solicita-
tion, the solicitation need not initially
contain a wage determination. The
contracting agency, upon identifica-
tion of firms participating in the pro-
curement in response to an initial so-
licitation, shall obtain a wage deter-
mination for each location where the
work may be performed as indicated by
participating firms. An applicable wage
determination must be obtained for
each firm participating in the bidding
for the location in which it would per-
form the contract. The appropriate
wage determination shall be incor-
porated in the resultant contract docu-
ments and shall be applicable to all
work performed thereunder (regardless
of whether the successful contractor
subsequently changes the place(s) of
contract performance).

(ii) There may be unusual situations,
as determined by the Department of
Labor upon consultation with a con-
tracting agency, where the procedure
in paragraph (a)(3)(i) of this section is
not practicable in a particular situa-
tion. In these situations, the Depart-
ment may authorize a modified proce-
dure that may result in the subsequent
issuance of wage determinations for
one or more composite localities.

(4) In no event may a contract sub-
ject to the Act on which more than five
(5) service employees are contemplated
to be employed be awarded without an
appropriate wage determination. (See
section 10 of the Act.)

(b) €98 process—

(1) The €98 is an electronic applica-
tion used by contracting agencies to
request wage determinations directly
from the Wage and Hour Division. The
Division uses computers to analyze in-
formation provided on the €98 and to
provide a response while the requester
is online, if the analysis determines
that an existing wage determination is
currently applicable to the procure-
ment. The response will assign a
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unique serial number to the €98 and the
response will provide a link to an elec-
tronic copy of the applicable wage de-
termination(s). If the initial computer
analysis cannot identify the applicable
wage determination for the request, an
online response will be provided indi-
cating that the request has been re-
ferred to an analyst. Again, the online
response will assign a unique serial
number to the e98. After an analyst has
reviewed the request, a further re-
sponse will be sent to the email address
identified on the e€98. In most cases, the
further response will provide an at-
tachment with a copy of the applicable
wage determination(s). In some cases,
however, additional information may
be required and the additional informa-
tion will be requested via email. After
an applicable wage determination is
sent in response to an €98, the €98 sys-
tem continues to monitor the request
and if the applicable wage determina-
tion is revised in time to affect the pro-
curement, an amended response will be
sent to the email address identified on
the e98.

(2) When completing an €98, it is im-
portant that all information requested
be completed accurately and fully.
However, several sections are particu-
larly important. Since most responses
are provided via email, a correct email
address is critically important. Accu-
rate procurement dates are essential
for the follow-up response system to
operate effectively. An accurate esti-
mate of the number of service employ-
ees to be employed under the contract
is also important because section 10 of
the Act requires that a wage deter-
mination be issued for all contracts
that involve more than five service em-
ployees.

(3) Since the €98 system automati-
cally provides an amended response if
the applicable wage determination is
revised, the email address listed on the
€98 must be monitored during the full
solicitation stage of the procurement.
Communications sent to the email ad-
dress provided are deemed to be re-
ceived by the contracting agency. A
contracting agency must update the
email address through the “help” proc-
ess identified on the €98, if the agency
no longer intends to monitor the email
address.
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(4) For invitations to bid, if the bid
opening date is delayed by more than
sixty (60) days, or if contract com-
mencement is delayed by more than
sixty (60) days for all other contract
actions, the contracting agency shall
submit a revised e€98.

(5) If the services to be furnished
under the proposed contract will be
substantially the same as services
being furnished in the same locality by
an incumbent contractor whose con-
tract the proposed contract will suc-
ceed, and if such incumbent contractor
is furnishing such services through the
use of service employees whose wage
rates and fringe benefits are the sub-
ject of one or more collective bar-
gaining agreements, the contracting
agency shall reference the union and
the collective bargaining agreement on
the e€98. The requester will receive an e-
mail response giving instructions for
submitting a copy of each such collec-
tive bargaining agreement together
with any related documents specifying
the wage rates and fringe benefits cur-
rently or prospectively payable under
such agreement. After receipt of the
collective bargaining agreement, the
Wage and Hour Division will provide a
further e-mail response attaching a
copy of the wage determination based
upon the collective bargaining agree-
ment. If the place of contract perform-
ance is unknown, the contracting agen-
cy will submit the collective bar-
gaining agreement of the incumbent
contractor for incorporation into a
wage determination applicable to a po-
tential bidder located in the same lo-
cality as the predecessor contractor. If
such services are being furnished at
more than one locality and the collec-
tively bargained wage rates and fringe
benefits are different at different local-
ities or do not apply to one or more lo-
calities, the agency shall identify the
localities to which such agreements
have application. If the collective bar-
gaining agreement does not apply to
all service employees under the con-
tract, the agency shall identify the em-
ployees and/or work subject to the col-
lective bargaining agreement. In the
event the agency has reason to believe
that any such collective bargaining
agreement was not entered into as a re-
sult of arm’s-length negotiations, a full
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statement of the facts so indicating
shall be transmitted with the copy of
such agreement. (See §4.11.) If the
agency has information indicating that
any such collectively bargained wage
rates and fringe benefits are substan-
tially at variance with those prevailing
for services of a similar character in
the locality, the agency shall so advise
the Wage and Hour Division and, if it
believes a hearing thereon pursuant to
section 4(c) of the Act is warranted,
shall file its request for such hearing
pursuant to §4.10 at the time of filing
the e98.

(6) If the proposed contract is for a
multi-year period subject to other than
annual appropriations, the contracting
agency shall provide a statement in the
comments section of the €98 concerning
the type of funding and the con-
templated term of the proposed con-
tract. Unless otherwise advised by the
Wage and Hour Division that a wage
determination must be obtained on the
annual anniversary date, a new wage
determination shall be obtained on
each biennial anniversary date of the
proposed multi-year contract in the
event its term is for a period in excess
of two years.

(c) WDOL process—

(1) Contracting agencies may use the
WDOL Web site to select the applicable
prevailing wage determination for the
procurement. The WDOL site provides
assistance to the agency in the selec-
tion of the correct wage determination.
The contracting agency, however, is
fully responsible for selecting the cor-
rect wage determination. If the Depart-
ment of Labor subsequently determines
that an incorrect wage determination
was applied to a specific contract, the
contracting agency, in accordance with
§4.5, shall amend the contract to incor-
porate the correct wage determination
as determined by the Department of
Labor.

(2) If an applicable prevailing wage
determination is not available on the
WDOL site, the contracting agency
must submit an €98 in accordance with
§4.4(b).

(3) The contracting agency shall
monitor the WDOL site to determine
whether the applicable wage deter-
mination has been revised. Revisions
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published on the WDOL site or other-
wise communicated to the contracting
officer within the timeframes pre-
scribed in §4.5(a)(2) are applicable and
must be included in the resulting con-
tract.

(4) If the services to be furnished
under the proposed contract will be
substantially the same as services
being furnished in the same locality by
an incumbent contractor whose con-
tract the proposed contract will suc-
ceed, and if such incumbent contractor
is furnishing such services through the
use of service employees whose wage
rates and fringe benefits are the sub-
ject of one or more collective bar-
gaining agreements, the contracting
agency may prepare a wage determina-
tion that references the collective bar-
gaining agreement by incorporating
that wage determination, with a com-
plete copy of the collective bargaining
agreement attached thereto, into the
successor contract action. It need not
submit a copy of the collective bar-
gaining agreement to the Department
of Labor unless requested to do so. If
the place of contract performance is
unknown, the contracting agency will
prepare a wage determination on
WDOL and attach the collective bar-
gaining agreement of the incumbent
contractor and make both the wage de-
termination and collective bargaining
agreement applicable to a potential
bidder located in the same locality as
the predecessor contractor. (See sec-
tion 4.4(a)(3).) If such services are being
furnished at more than one locality
and the collectively bargained wage
rates and fringe benefits are different
at different localities or do not apply
to one or more localities, the agency
shall identify the localities to which
such agreements have application. If
the collective bargaining agreement
does not apply to all service employees
under the contract, the agency shall
identify the employees and/or work
subject to the collective bargaining
agreement. In the event the agency has
reason to believe that any such collec-
tive bargaining agreement was not en-
tered into as a result of arm’s-length
negotiations, a full statement of the
facts so indicating shall be transmitted
to the Wage and Hour Division with
the copy of such agreement. (See §4.11.)
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If the agency has information indi-
cating that any such collectively bar-
gained wage rates and fringe benefits
are substantially at variance with
those prevailing for services of a simi-
lar character in the locality, the agen-
cy shall so advise the Wage and Hour
Division and, if it believes a hearing
thereon pursuant to section 4(c) of the
Act is warranted, shall file its request
for such hearing pursuant to §4.10. A
wage determination based upon the
collective bargaining agreement must
be included in the contract until a
hearing or a final ruling of the Admin-
istrator determines that the collective
bargaining agreement was not reached
as the result of arm’s-length negotia-
tions or was substantially at variance
with locally prevailing rates. Any ques-
tions regarding timeliness or applica-
bility of collective bargaining agree-
ments must be referred to the Depart-
ment of Labor for resolution.

(5) If the proposed contract is for a
multi-year period subject to other than
annual appropriations, the contracting
agency shall, unless otherwise advised
by the Wage and Hour Division, obtain
a new wage determination on each bi-
ennial anniversary date of the proposed
multi-year contract in the event its
term is for a period in excess of two
years.

[70 FR 50896, Aug. 26, 2005]

§4.5 Contract specification of deter-
mined minimum wages and fringe
benefits.

(a) Any contract in excess of $2,500
shall contain, as an attachment, the
applicable, currently effective wage de-
termination specifying the minimum
wages and fringe benefits for service
employees to be employed thereunder,
including any information referred to
in paragraphs (a)(1) or (2) of this sec-
tion;

(1) Any wage determination from the
Wage and Hour Division, Employment
Standards Administration, Department
of Labor, responsive to the contracting
agency’s submission of an €98 or ob-
tained through WDOL under §4.4; or

(2) Any revision of a wage determina-
tion issued prior to the award of the
contract or contracts which specifies
minimum wage rates or fringe benefits
for classes of service employees whose
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wages or fringe benefits were not pre-
viously covered by wage determina-
tions, or which changes previously de-
termined minimum wage rates and
fringe benefits for service employees
employed on covered contracts in the
locality.

(i) However, revisions received by the
Federal agency later than 10 days be-
fore the opening of bids, in the case of
contracts entered into pursuant to
competitive bidding procedures, shall
not be effective if the Federal agency
finds that there is not a reasonable
time still available to notify bidders of
the revision.

(ii) In the case of procurements en-
tered into pursuant to negotiations (or
in the case of the execution of an op-
tion or an extension of the initial con-
tract term), revisions received by the
agency after award (or execution of an
option or extension of term, as the case
may be) of the contract shall not be ef-
fective provided that the contract start
of performance is within 30 days of
such award (or execution of an option
or extension of term). Any notice of a
revision received by the agency not
less than 10 days before commencement
of the contract shall be effective, if:

(A) The contract does not specify a
start of performance date which is
within 30 days from the award; and/or

(B) Performance of such procurement
does not commence within this 30-day
period.

(iii) In situations arising under sec-
tion 4(c) of the Act, the provisions in
§4.1b(b) apply.

(3) For purposes of using WDOL data-
bases containing prevailing wage deter-
minations, the date of receipt by the
contracting agency will be the date of
publication on the WDOL Web site or
on the date the agency receives actual
notice of an initial or revised wage de-
termination from the Department of
Labor through the €98 process, which-
ever occurs first.

(b)(1) The following exemption from
the compensation requirements of sec-
tion 2(a) of the Act applies, subject to
the limitations set forth in paragraphs
()(2), (3), and (4) of this section: To
avoid serious impairment of the con-
duct of Government business it has
been found necessary and proper to
provide exemption from the deter-
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mined wage and fringe benefits section
of the Act (section 2(a)(1), (2)) but not
the minimum wage specified under sec-
tion 6(a)(1) of the Fair Labor Standards
Act of 1938, as amended (section 2(b) of
this Act), of contracts under which five
or less service employees are to be em-
ployed, and for which no such wage or
fringe benefit determination has been
issued;

(2) The exemption provided in para-
graph (b)(1) of this section, which was
adopted pursuant to section 4(b) of the
Act prior to its amendment by Public
Law 92473, does not extend to undeter-
mined wages or fringe benefits in con-
tracts for which one or more, but not
all, classes of service employees are the
subject of an applicable wage deter-
mination. The procedure for deter-
mination of wage rates and fringe bene-
fits for any classes of service employ-
ees engaged in performing such con-
tracts whose wages and fringe benefits
are not specified in the applicable wage
determination is set forth in §4.6(b).

(3) The exemption provided in para-
graph (b)(1) of this section does not ex-
empt any contract from the applica-
tion of the provisions of section 4(c) of
the Act as amended, concerning suc-
cessor contracts.

(4) The exemption provided in para-
graph (b)(1) of this section does not
apply to any contract for which section
10 of the Act as amended requires an
applicable wage determination.

(c) Where the Department of Labor
discovers and determines, whether be-
fore or subsequent to a contract award,
that a contracting agency made an er-
roneous determination that the Service
Contract Act did not apply to a par-
ticular procurement and/or failed to in-
clude an appropriate wage determina-
tion in a covered contract, the con-
tracting agency, within 30 days of noti-
fication by the Department of Labor,
shall include in the contract the stipu-
lations contained in §4.6 and any appli-
cable wage determination issued by the
Administrator or his authorized rep-
resentative through the exercise of any
and all authority that may be needed
(including, where necessary, its author-
ity to negotiate or amend, its author-
ity to pay any necessary additional
costs, and its authority under any con-
tract provision authorizing changes,
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cancellation, and termination). With
respect to any contract subject to sec-
tion 10 of the Act, the Administrator
may require retroactive application of
such wage determination. (See 53
Comp. Gen. 412, (1973); Curtiss-Wright
Corp. v. McLucas, 381 F. Supp. 667 (D NJ
1974); Marine Engineers Beneficial Assn.,
District 2 v. Military Sealift Command, 86
CCH Labor Cases 933,782 (D DC 1979);
Brinks, Inc. v. Board of Governors of the
Federal Reserve System, 466 F. Supp. 112
(D DC 1979), 466 F. Supp. 116 (D DC
1979).) (See also 32 CFR 1-403.)

(d) In cases where the contracting
agency has filed an €98 and has not re-
ceived a response from the Department
of Labor, the contracting agency shall,
with respect to any contract for which
section 10 to the Act and §4.3 for this
part mandate the inclusion of an appli-
cable wage determination, contact the
Wage and Hour Division by e-mail or
telephone for guidance.

[48 FR 49762, Oct. 27, 1983, as amended at 70
FR 50897, Aug. 26, 2005]

§4.6 Labor standards clauses for Fed-
eral service contracts exceeding
$2,500.

The clauses set forth in the following
paragraphs shall be included in full by
the contracting agency in every con-
tract entered into by the United States
or the District of Columbia, in excess
of $2,5600, or in an indefinite amount,
the principal purpose of which is to fur-
nish services through the use of service
employees:

(a) Service Contract Act of 1965, as
amended: This contract is subject to
the Service Contract Act of 1965, as
amended (41 U.S.C. 351 et seq.) and is
subject to the following provisions and
to all other applicable provisions of the
Act and regulations of the Secretary of
Labor issued thereunder (29 CFR part
4).
(b)(1) Each service employee em-
ployed in the performance of this con-
tract by the contractor or any subcon-
tractor shall be paid not less than the
minimum monetary wages and shall be
furnished fringe benefits in accordance
with the wages and fringe benefits de-
termined by the Secretary of Labor or
authorized representative, as specified
in any wage determination attached to
this contract.
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(2)(i) If there is such a wage deter-
mination attached to this contract, the
contracting officer shall require that
any class of service employee which is
not listed therein and which is to be
employed under the contract (i.e., the
work to be performed is not performed
by any classification listed in the wage
determination), be classified by the
contractor so as to provide a reason-
able relationship (i.e., appropriate level
of skill comparison) between such un-
listed classifications and the classifica-
tions listed in the wage determination.
Such conformed class of employees
shall be paid the monetary wages and
furnished the fringe benefits as are de-
termined pursuant to the procedures in
this section.

(ii) Such conforming procedure shall
be initiated by the contractor prior to
the performance of contract work by
such unlisted class of employee. A
written report of the proposed con-
forming action, including information
regarding the agreement or disagree-
ment of the authorized representative
of the employees involved or, where
there is no authorized representative,
the employees themselves, shall be
submitted by the contractor to the
contracting officer no later than 30
days after such unlisted class of em-
ployees performs any contract work.
The contracting officer shall review
the proposed action and promptly sub-
mit a report of the action, together
with the agency’s recommendation and
all pertinent information including the
position of the contractor and the em-
ployees, to the Wage and Hour Divi-
sion, Employment Standards Adminis-
tration, U.S. Department of Labor, for
review. The Wage and Hour Division
will approve, modify, or disapprove the
action or render a final determination
in the event of disagreement within 30
days of receipt or will notify the con-
tracting officer within 30 days of re-
ceipt that additional time is necessary.

(iii) The final determination of the
conformance action by the Wage and
Hour Division shall be transmitted to
the contracting officer who shall
promptly notify the contractor of the
action taken. Each affected employee
shall be furnished by the contractor
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with a written copy of such determina-
tion or it shall be posted as a part of
the wage determination.

(iv)(A) The process of establishing
wage and fringe benefit rates that bear
a reasonable relationship to those list-
ed in a wage determination cannot be
reduced to any single formula. The ap-
proach used may vary from wage deter-
mination to wage determination de-
pending on the circumstances. Stand-
ard wage and salary administration
practices which rank various job classi-
fications by pay grade pursuant to
point schemes or other job factors
may, for example, be relied upon. Guid-
ance may also be obtained from the
way different jobs are rated under Fed-
eral pay systems (Federal Wage Board
Pay System and the General Schedule)
or from other wage determinations
issued in the same locality. Basic to
the establishment of any conformable
wage rate(s) is the concept that a pay
relationship should be maintained be-
tween job classifications based on the
skill required and the duties per-
formed.

(B) In the case of a contract modi-
fication, an exercise of an option or ex-
tension of an existing contract, or in
any other case where a contractor suc-
ceeds a contract under which the clas-
sification in question was previously
conformed pursuant to this section, a
new conformed wage rate and fringe
benefits may be assigned to such con-
formed classification by indexing (i.e.,
adjusting) the previous conformed rate
and fringe benefits by an amount equal
to the average (mean) percentage in-
crease (or decrease, where appropriate)
between the wages and fringe benefits
specified for all classifications to be
used on the contract which are listed
in the current wage determination, and
those specified for the corresponding
classifications in the previously appli-
cable wage determination. Where con-
forming actions are accomplished in
accordance with this paragraph prior
to the performance of contract work by
the unlisted class of employees, the
contractor shall advise the contracting
officer of the action taken but the
other procedures in paragraph (b)(2)(ii)
of this section need not be followed.

(C) No employee engaged in per-
forming work on this contract shall in
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any event be paid less than the cur-
rently applicable minimum wage speci-
fied under section 6(a)(1) of the Fair
Labor Standards Act of 1938, as amend-
ed.

(v) The wage rate and fringe benefits
finally determined pursuant to para-
graphs (b)(2)(1) and (ii) of this section
shall be paid to all employees per-
forming in the classification from the
first day on which contract work is
performed by them in the classifica-
tion. Failure to pay such unlisted em-
ployees the compensation agreed upon
by the interested parties and/or finally
determined by the Wage and Hour Divi-
sion retroactive to the date such class
of employees commenced contract
work shall be a violation of the Act
and this contract.

(vi) Upon discovery of failure to com-
ply with paragraphs (b)(2)(i) through
(v) of this section, the Wage and Hour
Division shall make a final determina-
tion of conformed classification, wage
rate, and/or fringe benefits which shall
be retroactive to the date such class of
employees commenced contract work.

(3) If, as authorized pursuant to sec-
tion 4(d) of the Service Contract Act of
1965 as amended, the term of this con-
tract is more than 1 year, the min-
imum monetary wages and fringe bene-
fits required to be paid or furnished
thereunder to service employees shall
be subject to adjustment after 1 year
and not less often than once every 2
years, pursuant to wage determina-
tions to be issued by the Wage and
Hour Division, Employment Standards
Administration of the Department of
Labor as provided in such Act.

(c) The contractor or subcontractor
may discharge the obligation to fur-
nish fringe benefits specified in the at-
tachment or determined conformably
thereto by furnishing any equivalent
combinations of bona fide fringe bene-
fits, or by making equivalent or dif-
ferential payments in cash in accord-
ance with the applicable rules set forth
in subpart D of 29 CFR part 4, and not
otherwise.

(d)(1) In the absence of a minimum
wage attachment for this contract, nei-
ther the contractor nor any subcon-
tractor under this contract shall pay
any person performing work under the
contract (regardless of whether they
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are service employees) less than the
minimum wage specified by section
6(a)(1) of the Fair Labor Standards Act
of 1938. Nothing in this provision shall
relieve the contractor or any subcon-
tractor of any other obligation under
law or contract for the payment of a
higher wage to any employee.

(2) If this contract succeeds a con-
tract, subject to the Service Contract
Act of 19656 as amended, under which
substantially the same services were
furnished in the same locality and
service employees were paid wages and
fringe benefits provided for in a collec-
tive bargaining agreement, in the ab-
sence of the minimum wage attach-
ment for this contract setting forth
such collectively bargained wage rates
and fringe benefits, neither the con-
tractor nor any subcontractor under
this contract shall pay any service em-
ployee performing any of the contract
work (regardless of whether or not
such employee was employed under the
predecessor contract), less than the
wages and fringe benefits provided for
in such collective bargaining agree-
ments, to which such employee would
have been entitled if employed under
the predecessor contract, including ac-
crued wages and fringe benefits and
any prospective increases in wages and
fringe benefits provided for under such
agreement. No contractor or subcon-
tractor under this contract may be re-
lieved of the foregoing obligation un-
less the limitations of §4.1b(b) of 29
CFR part 4 apply or unless the Sec-
retary of Labor or his authorized rep-
resentative finds, after a hearing as
provided in §4.10 of 29 CFR part 4 that
the wages and/or fringe benefits pro-
vided for in such agreement are sub-
stantially at variance with those which
prevail for services of a character simi-
lar in the locality, or determines, as
provided in §4.11 of 29 CFR part 4, that
the collective bargaining agreement
applicable to service employees em-
ployed under the predecessor contract
was not entered into as a result of
arm’s-length negotiations. Where it is
found in accordance with the review
procedures provided in 29 CFR 4.10 and/
or 4.11 and parts 6 and 8 that some or
all of the wages and/or fringe benefits
contained in a predecessor contractor’s
collective bargaining agreement are

42

29 CFR Subtitle A (7-1-11 Edition)

substantially at variance with those
which prevail for services of a char-
acter similar in the locality, and/or
that the collective bargaining agree-
ment applicable to service employees
employed under the predecessor con-
tract was not entered into as a result
of arm’s-length negotiations, the De-
partment will issue a new or revised
wage determination setting forth the
applicable wage rates and fringe bene-
fits. Such determination shall be made
part of the contract or subcontract, in
accordance with the decision of the Ad-
ministrator, the Administrative Law
Judge, or the Administrative Review
Board, as the case may be, irrespective
of whether such issuance occurs prior
to or after the award of a contract or
subcontract. 53 Comp. Gen. 401 (1973).
In the case of a wage determnation
issued solely as a result of a finding of
substantial variance, such determina-
tion shall be effective as of the date of
the final administrative decision.

(e) The contractor and any subcon-
tractor under this contract shall notify
each service employee commencing
work on this contract of the minimum
monetary wage and any fringe benefits
required to be paid pursuant to this
contract, or shall post the wage deter-
mination attached to this contract.
The poster provided by the Department
of Labor (Publication WH 1313) shall be
posted in a prominent and accessible
place at the worksite. Failure to com-
ply with this requirement is a violation
of section 2(a)(4) of the Act and of this
contract.

(f) The contractor or subcontractor
shall not permit any part of the serv-
ices called for by this contract to be
performed in buildings or surroundings
or under working conditions provided
by or under the control or supervision
of the contractor or subcontractor
which are unsanitary or hazardous or
dangerous to the health or safety of
service employees engaged to furnish
these services, and the contractor or
subcontractor shall comply with the
safety and health standards applied
under 29 CFR part 1925.

(g)(1) The contractor and each sub-
contractor performing work subject to
the Act shall make and maintain for 3
years from the completion of the work
records containing the information
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specified in paragraphs (g2)1) @)
through (vi) of this section for each
employee subject to the Act and shall
make them available for inspection
and transcription by authorized rep-
resentatives of the Wage and Hour Di-
vision, Employment Standards Admin-
istration of the U.S. Department of
Labor:

(i) Name and address and social secu-
rity number of each employee.

(ii) The correct work classification or
classifications, rate or rates of mone-
tary wages paid and fringe benefits pro-
vided, rate or rates of fringe benefit
payments in lieu thereof, and total
daily and weekly compensation of each
employee.

(iii) The number of daily and weekly
hours so worked by each employee.

(iv) Any deductions, rebates, or re-
funds from the total daily or weekly
compensation of each employee.

(v) A list of monetary wages and
fringe benefits for those classes of serv-
ice employees not included in the wage
determination attached to this con-
tract but for which such wage rates or
fringe benefits have been determined
by the interested parties or by the Ad-
ministrator or authorized representa-
tive pursuant to the labor standards
clause in paragraph (b) of this section.
A copy of the report required by the
clause in paragraph (b)(2)(ii) of this
section shall be deemed to be such a
list.

(vi) Any list of the predecessor con-
tractor’s employees which had been
furnished to the contractor pursuant to
§4.6(1)(2).

(2) The contractor shall also make
available a copy of this contract for in-
spection or transcription by authorized
representatives of the Wage and Hour
Division.

(3) Failure to make and maintain or
to make available such records for in-
spection and transcription shall be a
violation of the regulations and this
contract, and in the case of failure to
produce such records, the contracting
officer, upon direction of the Depart-
ment of Labor and notification of the
contractor, shall take action to cause
suspension of any further payment or
advance of funds until such violation
ceases.
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(4) The contractor shall permit au-
thorized representatives of the Wage
and Hour Division to conduct inter-
views with employees at the worksite
during normal working hours.

(h) The contractor shall uncondition-
ally pay to each employee subject to
the Act all wages due free and clear
and without subsequent deduction (ex-
cept as otherwise provided by law or
Regulations, 29 CFR part 4), rebate, or
kickback on any account. Such pay-
ments shall be made no later than one
pay period following the end of the reg-
ular pay period in which such wages
were earned or accrued. A pay period
under this Act may not be of any dura-
tion longer than semi-monthly.

(i) The contracting officer shall with-
hold or cause to be withheld from the
Government prime contractor under
this or any other Government contract
with the prime contractor such sums
as an appropriate official of the De-
partment of Labor requests or such
sums as the contracting officer decides
may be necessary to pay underpaid em-
ployees employed by the contractor or
subcontractor. In the event of failure
to pay any employees subject to the
Act all or part of the wages or fringe
benefits due under the Act, the agency
may, after authorization or by direc-
tion of the Department of Labor and
written notification to the contractor,
take action to cause suspension of any
further payment or advance of funds
until such violations have ceased. Ad-
ditionally, any failure to comply with
the requirements of these clauses relat-
ing to the Service Contract Act of 1965,
may be grounds for termination of the
right to proceed with the contract
work. In such event, the Government
may enter into other contracts or ar-
rangements for completion of the
work, charging the contractor in de-
fault with any additional cost.

(j) The contractor agrees to insert
these clauses in this section relating to
the Service Contract Act of 1965 in all
subcontracts subject to the Act. The
term contractor as used in these clauses
in any subcontract, shall be deemed to
refer to the subcontractor, except in
the term Government prime contractor.

(k)(1) As used in these clauses, the
term service employee means any person
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engaged in the performance of this con-
tract other than any person employed
in a bona fide executive, administra-
tive, or professional capacity, as those
terms are defined in part 541 of title 29,
Code of Federal Regulations, as of July
30, 1976, and any subsequent revision of
those regulations. The term service em-
ployee includes all such persons regard-
less of any contractual relationship
that may be alleged to exist between a
contractor or subcontractor and such
persons.

(2) The following statement is in-
cluded in contracts pursuant to section
2(a)(b) of the Act and is for informa-
tional purposes only:

The following classes of service em-
ployees expected to be employed under
the contract with the Government
would be subject, if employed by the
contracting agency, to the provisions
of 5 U.S.C. 5341 or 5 U.S.C. 5332 and
would, if so employed, be paid not less
than the following rates of wages and
fringe benefits:

Monetary
wage-fringe
benefits

Employee class

(1)(1) If wages to be paid or fringe
benefits to be furnished any service
employees employed by the Govern-
ment prime contractor or any subcon-
tractor under the contract are provided
for in a collective bargaining agree-
ment which is or will be effective dur-
ing any period in which the contract is
being performed, the Government
prime contractor shall report such fact
to the contracting officer, together
with full information as to the applica-
tion and accrual of such wages and
fringe benefits, including any prospec-
tive increases, to service employees en-
gaged in work on the contract, and a
copy of the collective bargaining agree-
ment. Such report shall be made upon
commencing performance of the con-
tract, in the case of collective bar-
gaining agreements effective at such
time, and in the case of such agree-
ments or provisions or amendments
thereof effective at a later time during
the period of contract performance,
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such agreements shall be reported
promptly after negotiation thereof.

(2) Not less than 10 days prior to
completion of any contract being per-
formed at a Federal facility where
service employees may be retained in
the performance of the succeeding con-
tract and subject to a wage determina-
tion which contains vacation or other
benefit provisions based upon length of
service with a contractor (predecessor)
or successor (§4.173 of Regulations, 29
CFR part 4), the incumbent prime con-
tractor shall furnish to the contracting
officer a certified list of the names of
all service employees on the contrac-
tor’s or subcontractor’s payroll during
the last month of contract perform-
ance. Such list shall also contain anni-
versary dates of employment on the
contract either with the current or
predecessor contractors of each such
service employee. The contracting offi-
cer shall turn over such list to the suc-
cessor contractor at the commence-
ment of the succeeding contract.

(m) Rulings and interpretations of
the Service Contract Act of 1965, as
amended, are contained in Regulations,
29 CFR part 4.

(n)(1) By entering into this contract,
the contractor (and officials thereof)
certifies that neither it (nor he or she)
nor any person or firm who has a sub-
stantial interest in the contractor’s
firm is a person or firm ineligible to be
awarded Government contracts by vir-
tue of the sanctions imposed pursuant
to section 5 of the Act.

(2) No part of this contract shall be
subcontracted to any person or firm in-
eligible for award of a Government
contract pursuant to section 5 of the
Act.

(3) The penalty for making false
statements is prescribed in the U.S.
Criminal Code, 18 U.S.C. 1001.

(o) Notwithstanding any of the
clauses in paragraphs (b) through (m)
of this section relating to the Service
Contract Act of 1965, the following em-
ployees may be employed in accord-
ance with the following variations, tol-
erances, and exemptions, which the
Secretary of Labor, pursuant to section
4(b) of the Act prior to its amendment
by Public Law 92-473, found to be nec-
essary and proper in the public interest
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or to avoid serious impairment of the
conduct of Government business:

(1) Apprentices, student-learners, and
workers whose earning capacity is im-
paired by age, physical, or mental defi-
ciency or injury may be employed at
wages lower than the minimum wages
otherwise required by section 2(a)(1) or
2(b)(1) of the Service Contract Act
without diminishing any fringe bene-
fits or cash payments in lieu thereof
required under section 2(a)(2) of that
Act, in accordance with the conditions
and procedures prescribed for the em-
ployment of apprentices, student-
learners, handicapped persons, and
handicapped clients of sheltered work-
shops under section 14 of the Fair
Labor Standards Act of 1938, in the reg-
ulations issued by the Administrator
(29 CFR parts 520, 521, 524, and 525).

(2) The Administrator will issue cer-
tificates under the Service Contract
Act for the employment of apprentices,
student-learners, handicapped persons,
or handicapped clients of sheltered
workshops not subject to the Fair
Labor Standards Act of 1938, or subject
to different minimum rates of pay
under the two acts, authorizing appro-
priate rates of minimum wages (but
without changing requirements con-
cerning fringe benefits or supple-
mentary cash payments in lieu there-
of), applying procedures prescribed by
the applicable regulations issued under
the Fair Labor Standards Act of 1938
(29 CFR parts 520, 521, 524, and 525).

(3) The Administrator will also with-
draw, annul, or cancel such certificates
in accordance with the regulations in
parts 525 and 528 of title 29 of the Code
of Federal Regulations.

(p) Apprentices will be permitted to
work at less than the predetermined
rate for the work they perform when
they are employed and individually
registered in a bona fide apprenticeship
program registered with a State Ap-
prenticeship Agency which is recog-
nized by the U.S. Department of Labor,
or if no such recognized agency exists
in a State, under a program registered
with the Bureau of Apprenticeship and
Training, Employment and Training
Administration, U.S. Department of
Labor. Any employee who is not reg-
istered as an apprentice in an approved
program shall be paid the wage rate
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and fringe benefits contained in the ap-
plicable wage determination for the
journeyman classification of work ac-
tually performed. The wage rates paid
apprentices shall not be less than the
wage rate for their level of progress set
forth in the registered program, ex-
pressed as the appropriate percentage
of the journeyman’s rate contained in
the applicable wage determination.
The allowable ratio of apprentices to
journeymen employed on the contract
work in any craft classification shall
not be greater than the ratio permitted
to the contractor as to his entire work
force under the registered program.

(q) Where an employee engaged in an
occupation in which he or she custom-
arily and regularly receives more than
$30 a month in tips, the amount of tips
received by the employee may be cred-
ited by the employer against the min-
imum wage required by Section 2(a)(1)
or 2(b)(1) of the Act to the extent per-
mitted by section 3(m) of the Fair
Labor Standards Act and Regulations,
29 CFR Part 531. To utilize this proviso:

(1) The employer must inform tipped
employees about this tip credit allow-
ance before the credit is utilized;

(2) The employees must be allowed to
retain all tips (individually or through
a pooling arrangement and regardless
of whether the employer elects to take
a credit for tips received);

(3) The employer must be able to
show by records that the employee re-
ceives at least the applicable Service
Contract Act minimum wage through
the combination of direct wages and
tip credit;

(4) The use of such tip credit must
have been permitted under any prede-
cessor collective bargaining agreement
applicable by virtue of section 4(c) of
the Act.

(r) Disputes concerning labor standards.
Disputes arising out of the labor stand-
ards provisions of this contract shall
not be subject to the general disputes
clause of this contract. Such disputes
shall be resolved in accordance with
the procedures of the Department of
Labor set forth in 29 CFR parts 4, 6,
and 8. Disputes within the meaning of
this clause include disputes between
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the contractor (or any of its sub-
contractors) and the contracting agen-
cy, the U.S. Department of Labor, or
the employees or their representatives.

(The information collection, recordkeeping,
and reporting requirements contained in this
section have been approved by the Office of
Management and Budget under the following
numbers:

OMB control

Paragraph

number

1215-0150
1215-0150
1215-0017

1215-0150
1215-0150
1215-0017

[48 FR 49762, Oct. 27, 1983; 48 FR 50529, Nov. 2,
1983, as amended at 61 FR 68663, Dec. 30, 1996]

§§4.7-4.9 [Reserved]

§4.10 Substantial variance pro-
ceedings under section 4(c) of the
Act.

(a) Statutory provision. Under section
4(c) of the Act, and under cor-
responding wage determinations made
as provided in section 2(a)(1) and (2) of
the Act, contractors and subcontrac-
tors performing contracts subject to
the Act generally are obliged to pay to
service employees employed on the
contract work wages and fringe bene-
fits not less than those to which they
would have been entitled under a col-
lective bargaining agreement if they
were employed on like work under a
predecessor contract in the same local-
ity. (See §§4.1b, 4.3, 4.6(d)(2).) Section
4(c) of the Act provides, however, that
“such obligations shall not apply if the
Secretary finds after a hearing in ac-
cordance with regulations adopted by
the Secretary that such wages and
fringe benefits are substantially at
variance with those which prevail for
services of a character similar in the
locality”.

(b) Prerequisites for hearing. (1)(i) A re-
quest for a hearing under this section
may be made by the contracting agen-
cy or other person affected or inter-
ested, including contractors or prospec-
tive contractors and associations of
contractors, representatives of employ-
ees, and other interested Governmental
agencies. Such a request shall be sub-
mitted in writing to the Adminis-
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trator, Wage and Hour Division, Em-
ployment Standards Administration,
U.S. Department of Labor, Washington,
DC 20210, and shall include the fol-
lowing:

(A) The number of any wage deter-
mination at issue, the name of the con-
tracting agency whose contract is in-
volved, and a brief description of the
services to be performed under the con-
tract;

(B) A statement regarding the status
of the procurement and any estimated
procurement dates, such as bid open-
ing, contract award, commencement
date of the contract or its follow-up op-
tion period;

(C) A statement of the applicant’s
case, setting forth in detail the reasons
why the applicant believes that a sub-
stantial variance exists with respect to
some or all of the wages and/or fringe
benefits, attaching available data con-
cerning wages and/or fringe benefits
prevailing in the locality;

(D) Names and addresses (to the ex-
tent known) of interested parties.

(ii) If the information in paragraph
(b)(1)(@) of this section is not submitted
with the request, the Administrator
may deny the request or request sup-
plementary information, at his/her dis-
cretion. No particular form is pre-
scribed for submission of a request
under this section.

(2) The Administrator will respond to
the party requesting a hearing within
30 days after receipt, granting or deny-
ing the request or advising that addi-
tional time is necessary for a decision.
No hearing will be provided pursuant
to this section and section 4(c) of the
Act unless the Administrator deter-
mines from information available or
submitted with a request for such a
hearing that there may be a substan-
tial variance between some or all of the
wage rates and/or fringe benefits pro-
vided for in a collective bargaining
agreement to which the service em-
ployees would otherwise be entitled by
virtue of the provisions of section 4(c)
of the Act, and those which prevail for
services of a character similar in the
locality.

(3) Pursuant to section 4(b) of the
Act, requests for a hearing shall not be
considered unless received as specified
below, except in those situations where
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the Administrator determines that ex-
traordinary circumstances exist:

(i) For advertised contracts, prior to
ten days before the award of the con-
tract;

(ii) For negotiated contracts and for
contracts with provisions extending
the initial term by option, prior to the
commencement date of the contract or
the follow-up option period, as the case
may be.

(c) Referral to the Chief Administrative
Law Judge. When the Administrator de-
termines from the information avail-
able or submitted with a request for a
hearing that there may be a substan-
tial variance, the Administrator on his/
her own motion or on application of
any interested person will by order
refer the issue to the Chief Administra-
tive Law Judge, for designation of an
Administrative Law Judge who shall
conduct such a fact finding hearing as
may be necessary to render a decision
solely on the issue of whether the
wages and/or fringe benefits contained
in the collective bargaining agreement
which was the basis for the wage deter-
mination at issue are substantially at
variance with those which prevail for
services of a character similar in the
locality. However, in situations where
there is also a question as to whether
the collective bargaining agreement
was reached as a result of “arm’s-
length negotiations” (see §4.11), the re-
ferral shall include both issues for reso-
lution in one proceeding. No authority
is delegated under this section to hear
and/or decide any other issues per-
taining to the Service Contract Act. As
provided in section 4(a) of the Act, the
provisions of section 4 and 5 of the
Walsh-Healey Public Contracts Act (41
U.S.C. 38, 39) shall be applicable to such
proceeding, which shall be conducted in
accordance with the procedures set
forth at 29 CFR part 6.

(d) The Administrator shall be an in-
terested party and shall have the op-
portunity to participate in the pro-
ceeding to the degree he/she considers
appropriate.

§4.11 Arm’s length proceedings.

(a) Statutory provision. Under section
4(c) of the Act, the wages and fringe
benefits provided in the predecessor
contractor’s collective bargaining
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agreement must be reached “as a result
of arm’s-length negotiations.” This pro-
vision precludes arrangements by par-
ties to a collective bargaining agree-
ment who, either separately or to-
gether, act with an intent to take ad-
vantage of the wage determination
scheme provided for in sections 2(a)
and 4(c) of the Act. See Trinity Services,
Inc. v. Marshall, 593 F.2d 1250 (D.C. Cir.
1978). A finding as to whether a collec-
tive Dbargaining agreement or par-
ticular wages and fringe benefits there-
in are reached as a result of arm’s-
length negotiations may be made
through investigation, hearing or oth-
erwise pursuant to the Secretary’s au-
thority under section 4(a) of the Act.

(b) Prerequisites for hearing. (1) A re-
quest for a determination under this
section may be made by a contracting
agency or other person affected or in-
terested, including contractors or pro-
spective contractors and associations
of contractors, representatives of em-
ployees, and interested Governmental
agencies. Such a request shall be sub-
mitted in writing to the Adminis-
trator, Wage and Hour Division, Em-
ployment Standards Administration,
U.S. Department of Labor, Washington,
DC 20210. Although no particular form
is prescribed for submission of a re-
quest under this section, such request
shall include the following informa-
tion:

(i) A statement of the applicant’s
case setting forth in detail the reasons
why the applicant believes that the
wages and fringe benefits contained in
the collective bargaining agreement
were not reached as a result of arm’s-
length negotiations;

(ii) A statement regarding the status
of the procurement and any estimated
procurement dates, such as bid open-
ing, contract award, commencement
date of the contract or its follow-up op-
tion period;

(iii) Names and addresses (to the ex-
tent known) of interested parties.

(2) Pursuant to section 4(b) of the
Act, requests for a hearing shall not be
considered unless received as specified
below except in those situations where
the Administrator determines that ex-
traordinary circumstances exist:
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(i) For advertised contracts, prior to
ten days before the award of the con-
tract;

(ii) For negotiated contracts and for
contracts with provisions extending
the term by option, prior to the com-
mencement date of the contract or the
follow-up option period, as the case
may be.

(c)(1) The Administrator, on his/her
own motion or after receipt of a re-
quest for a determination, may make a
finding on the issue of arm’s-length ne-
gotiations.

(2) If the Administrator determines
that there may not have been arm’s-
length negotiations, but finds that
there is insufficient evidence to render
a final decision thereon, the Adminis-
trator may refer the issue to the Chief
Administrative Law Judge in accord-
ance with paragraph (d) of this section.

(3)(Q) If the Administrator finds that
the collective bargaining agreement or
wages and fringe benefits at issue were
reached as a result of arm’s-length ne-
gotiations or that arm’s-length nego-
tiations did not take place, the inter-
ested parties, including the parties to
the collective bargaining agreement,
will be notified of the Administrator’s
findings, which shall include the rea-
sons therefor, and such parties shall be
afforded an opportunity to request that
a hearing be held to render a decision
on the issue of arm’s-length negotia-
tions.

(ii) Such parties shall have 20 days
from the date of the Administrator’s
ruling to request a hearing. A detailed
statement of the reasons why the Ad-
ministrator’s ruling is in error, includ-
ing facts alleged to be in dispute, if
any, shall be submitted with the re-
quest for a hearing.

(iii) If no hearing is requested within
the time mentioned in paragraph
(c)(3)(ii) of this section, the Adminis-
trator’s ruling shall be final, and, in
the case of a finding that arm’s-length
negotiations did not take place, a new
wage determination will be issued for
the contract. If a hearing is requested,
the decision of the Administrator shall
be inoperative.

(d) Referral to the Chief Administrative
Law Judge. The Administrator on his/
her own motion, under paragraph (c)(2)
of this section or upon a request for a
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hearing under paragraph (c)(3)(ii) of
this section where the Administrator
determines that material facts are in
dispute, shall by order refer the issue
to the Chief Administrative Law Judge
for designation of an Administrative
Law Judge, who shall conduct such
hearings as may be necessary to render
a decision solely on the issue of arm’s-
length negotiations. However, in situa-
tions where there is also a question as
to whether some or all of the collec-
tively bargained wage rates and/or
fringe benefits are substantially at
variance (see §4.10), the referral shall
include both issues for resolution in
one proceeding. As provided in section
4(a) of the Act, the provisions of sec-
tions 4 and 5 of the Walsh-Healey Pub-
lic Contracts Act (41 U.S.C. 38, 39) shall
be applicable to such proceeding, which
shall be conducted in accordance with
the procedures set forth at 29 CFR part
6.

(e) Referral to the Administrative Re-
view Board. When a party requests a
hearing under paragraph (c¢)(3)(ii) of
this section and the Administrator de-
termines that no material facts are in
dispute, the Administrator shall refer
the issue and the record compiled
thereon to the Administrative Review
Board to render a decision solely on
the issue of arm’s-length negotiations.
Such proceeding shall be conducted in
accordance with the procedures set
forth at 29 CFR part 8.

§4.12 Substantial interest proceedings.

(a) Statutory provision. Under section
5(a) of the Act, no contract of the
United States (or the District of Co-
lumbia) shall be awarded to the persons
or firms appearing on the list distrib-
uted by the Comptroller General giving
the names of persons or firms who have
been found to have violated the Act
until 3 years have elapsed from the
date of publication of the list. Section
5(a) further states that “no contract of
the United States shall be awarded * *
* to any firm, corporation, partnership,
or association in which such persons or
firms have a substantial interest * * * .”
A finding as to whether persons or
firms whose names appear on the
debarred bidders list have a substantial
interest in any other firm, corporation,
partnership, or association may be
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made through investigation, hearing,
or otherwise pursuant to the Sec-
retary’s authority under section 4(a) of
the Act.

(b) Ineligibility. See §4.188 of this part
for the Secretary’s rulings and inter-
pretations with respect to substantial
interest.

(c)(1) A request for a determination
under this section may be made by any
interested party, including contractors
or prospective contractors, and asso-
ciations of contractors, representatives
of employees, and interested Govern-
ment agencies. Such a request shall be
submitted in writing to the Adminis-
trator, Wage and Hour Division, Em-
ployment Standards Administration,
U.S. Department of Labor, Washington,
DC 20210.

(2) The request shall include a state-
ment setting forth in detail why the
petitioner believes that a person or
firm whose name appears on the
debarred bidders list has a substantial
interest in any firm, corporation, part-
nership, or association which is seek-
ing or has been awarded a contract of
the United States or the District of Co-
lumbia. No particular form is pre-
scribed for the submission of a request
under this section.

(d)(1) The Administrator, on his/her
own motion or after receipt of a re-
quest for a determination, may make a
finding on the issue of substantial in-
terest.

(2) If the Administrator determines
that there may be a substantial inter-
est, but finds that there is insufficient
evidence to render a final ruling there-
on, the Administrator may refer the
issue to the Chief Administrative Law
Judge in accordance with paragraph (e)
of this section.

(3) If the Administrator finds that no
substantial interest exists, or that
there is not sufficient information to
warrant the initiation of an investiga-
tion, the requesting party, if any, will
be so notified and no further action
taken.

(4)(i) If the Administrator finds that
a substantial interest exists, the per-
son or firm affected will be notified of
the Administrator’s finding, which
shall include the reasons therefor, and
such person or firm shall be afforded an
opportunity to request that a hearing
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be held to render a decision on the
issue of substantial interest.

(ii) Such person or firm shall have 20
days from the date of the Administra-
tor’s ruling to request a hearing. A de-
tailed statement of the reasons why
the Administrator’s ruling is in error,
including facts alleged to be in dispute,
if any, shall be submitted with the re-
quest for a hearing.

(iii) If no hearing is requested within
the time mentioned in paragraph
(d)(4)(ii) of this section, the Adminis-
trator’s finding shall be final and the
Administrator shall so notify the
Comptroller General. If a hearing is re-
quested, the decision of the Adminis-
trator shall be inoperative unless and
until the Administrative Law Judge or
the Administrative Review Board
issues an order that there is a substan-
tial interest.

(e) Referral to the Chief Administrative
Law Judge. The Administrator on his/
her own motion, or upon a request for
a hearing where the Administrator de-
termines that relevant facts are in dis-
pute, shall by order refer the issue to
the Chief Administrative Law Judge,
for designation of an Administrative
Law Judge who shall conduct such
hearings as may be necessary to render
a decision solely on the issue of sub-
stantial interest. As provided in sec-
tion 4(a) of the Act, the provisions of
sections 4 and 5 of the Walsh-Healey
Public Contracts Act (41 U.S.C. 38, 39)
shall be applicable to such proceedings,
which shall be conducted in accordance
with the procedures set forth at 29 CFR
part 6.

(f) Referral to the Administrative Re-
view Board. When the person or firm re-
quests a hearing and the Administrator
determines that relevant facts are not
in dispute, the Administrator will refer
the issue and the record compiled
thereon to the Administrative Review
Board to render a decision solely on
the issue of substantial interest. Such
proceeding shall be conducted in ac-
cordance with the procedures set forth
at 29 CFR part 8.
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Subpart B—Wage Determination
Procedures

§4.50 Types of wage and fringe benefit
determinations.

The Administrator specifies the min-
imum monetary wages and fringe bene-
fits to be paid as required under the
Act in two types of determinations:

(a) Prevailing in the locality. (1) Deter-
minations that set forth minimum
monetary wages and fringe benefits de-
termined to be prevailing for various
classes of service employees in the lo-
cality (sections 2(a)(1) and 2(a)(2) of the
Act) after giving “due consideration” to
the rates applicable to such service em-
ployees if directly hired by the Federal
Government (section 2(a)(5) of the Act).

(2) The prevailing wage determina-
tions applicable to most contracts cov-
ered by the Act are based upon cross-
industry survey data. However, in some
cases the Department of Labor may
issue industry specific wage determina-
tions for application to specific types
of service contracts. In addition, the
geographic scope of contracts is often
different and the geographic scope of
the underlying survey data for the
wage determinations applicable to
those contracts may be different.
Therefore, a variety of different pre-
vailing wage determinations may be
applicable in a particular locality. The
application of these different pre-
vailing wage determinations will de-
pend upon the nature of the contracts
to which they are applied.

(b) Collective Bargaining Agreement—
(Successorship). Determinations that
set forth the wage rates and fringe ben-
efits, including accrued and prospec-
tive increases, contained in a collective
bargaining agreement applicable to the
service employees who performed on a
predecessor contract in the same local-
ity. (See sections 2(a)(1) and (2) as well
as 4(c) of the Act.)

[70 FR 50898, Aug. 26, 2005]

§4.51 Prevailing in the locality deter-
minations.

(a) Information considered. The min-
imum monetary wages and fringe bene-
fits set forth in determinations of the
Secretary are based on all available
pertinent information as to wage rates
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and fringe benefits being paid at the
time the determination is made. Such
information is most frequently derived
from area surveys made by the Bureau
of Labor Statistics, U.S. Department of
Labor, or other Labor Department per-
sonnel. Information may also be ob-
tained from Government contracting
officers and from other available
sources, including employees and their
representatives and employers and
their associations. The determinations
may be based on the wage rates and
fringe benefits contained in collective
bargaining agreements where they
have been determined to prevail in a
locality for specified occupational
class(es) of employees.

(b) Determination of prevailing rates.
Where a single rate is paid to a major-
ity (60 percent or more) of the workers
in a class of service employees engaged
in similar work in a particular local-
ity, that rate is determined to prevail.
The wage rates and fringe benefits in a
collective bargaining agreement cov-
ering 2,001 janitors in a locality, for ex-
ample, prevail if it is determined that
no more than 4,000 workers are engaged
in such janitorial work in that local-
ity. In the case of information devel-
oped from surveys, statistical measure-
ments of central tendency such as a
median (a point in a distribution of
wage rates where 50 percent of the sur-
veyed workers receive that or a higher
rate and an equal number receive a
lesser rate) or the mean (average) are
considered reliable indicators of the
prevailing rate. Which of these statis-
tical measurements will be applied in a
given case will be determined after a
careful analysis of the overall survey,
separate classification data, patterns
existing between survey periods, and
the way the separate -classification
data interrelate. Use of the median is
the general rule. However, the mean
(average) rate may be used in situa-
tions where, after analysis, it is deter-
mined that the median is not a reliable
indicator. Examples where the mean
may be used include situations where:

(1) The number of workers studied for
the job classification constitutes a rel-
atively small sample and the computed
median results in an actual rate that is
paid to few of the studied workers in
the class;
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(2) Statistical deviation such as a
skewed (bimodal or multimodal) fre-
quency distribution biases the median
rate due to large concentrations of
workers toward either end of the dis-
tribution curve and the computed me-
dian results in an actual rate that is
paid to few of the studied workers in
the class; or

(3) The computed median rate dis-
torts historic wage relationships be-
tween job levels within a classification

family (i.e., Electronic Technician
Classes A, B, and C levels within the
Electronic technician classification

family), between classifications of dif-
ferent skill levels (i.e., a maintenance
electrician as compared with a mainte-
nance carpenter), or, for example,
yields a wage movement inconsistent
with the pattern shown by the survey
overall or with related and/or similarly
skilled job classifications.

(c) Slotting wage rates. In some in-
stances, a wage survey for a particular
locality may result in insufficient data
for one or more job classifications that
are required in the performance of a
contract. Establishment of a prevailing
wage rate for certain such classifica-
tions may be accomplished through a
“slotting” procedure, such as that used
under the Federal pay system. Under
this procedure, wage rates are derived
for a classification based on a compari-
son of equivalent or similar job duty
and skill characteristics between the
classifications studied and those for
which no survey data is available. As
an example, a wage rate found pre-
vailing for the janitorial classification
may be adopted for the classification of
mess attendant if the skill and duties
attributed to each classification are
known to be rated similarly under pay
classification schemes. (Both classi-
fications are assigned the same wage
grade under the Coordinated Federal
Wage System and are paid at the Wage
Board grade 2 when hired directly by a
Federal agency.)

(d) Due consideration. In making wage
and fringe benefit determinations, sec-
tion 2(a)(5) of the Act requires that due
consideration be given to the rates
that would be paid by the Federal
agency to the various classes of service
employees if section 5341 or section 5332
of title 5 U.S.C., were applicable to
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them. Section 5341 refers to the Wage
Board or Coordinated Federal Wage
System for “blue collar” workers and
section 5332 refers to the General
Schedule pay system for “white collar”

workers. The term due consideration
implies the exercise of discretion on
the ©basis of the facts and cir-

cumstances surrounding each deter-
mination, recognizing the legislative
objective of narrowing the gap between
the wage rates and fringe benefits pre-
vailing for service employees and those
established for Federal employees.
Each wage determination is based on a
survey or other information on the
wage rates and fringe benefits being
paid in a particular locality and also
takes into account those wage rates
and fringe benefits which would be paid
under Federal pay systems.

§4.52 Fringe benefit determinations.

(a) Wage determinations issued pur-
suant to the Service Contract Act ordi-
narily contain provisions for vacation
and holiday benefits prevailing in the
locality. In addition, wage determina-
tions contain a prescribed minimum
rate for all other benefits, such as in-
surance, pension, etc., which are not
required as a matter of law (i.e., ex-
cluding Social Security, unemploy-
ment insurance, and workers’ com-
pensation payments and similar statu-
tory benefits), based upon the sum of
the benefits contained in the U.S. Bu-
reau of Labor Statistics, Employment
Cost Index (ECI), for all employees in
private industry, nationwide (and ex-
cluding ECI components for supple-
mental pay, such as shift differential,
which are considered wages rather than
fringe benefits under SCA). Pursuant
to Section 4(b) of the Act and §4.123,
the Secretary has determined that it is
necessary and proper in the public in-
terest, and in accord with remedial
purposes of the Act to protect pre-
vailing labor standards, to issue a vari-
ation from the Act’s requirement that
fringe benefits be determined for var-
ious classes of service employees in the
locality.

(b) The minimum rate for all benefits
(other than holidays and vacation)
which are not legally required, as pre-
scribed in paragraph (a) of this section,
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shall be phased in over a four-year pe-
riod beginning June 1, 1997. The first
year the rate will be $.90 per hour plus
one-fourth of the difference between
$.90 per hour and the rate prescribed in
paragraph (a) of this section; the sec-
ond year the rate will be increased by
one-third of the difference between the
rate set the first year and the rate pre-
scribed; the third year the rate will be
increased by one-half of the difference
between the rate set in the second year
and the rate prescribed; and the fourth
year and thereafter the rate will be the
rate prescribed in paragraph (a) of this
section.

(c) Where it is determined pursuant
to §4.51(b) that a single fringe benefit
rate is paid with respect to a majority
of the workers in a class of service em-
ployees engaged in similar work in a
locality, that rate will be determined
to prevail notwithstanding the rate
which would otherwise be prescribed
pursuant to this section. Ordinarily, it
will be found that a majority of work-
ers receive fringe benefits at a single
level where those workers are subject
to a collective bargaining agreement
whose provisions have been found to
prevail in the locality.

(d) A significant number of contracts
contain a prevailing fringe benefit rate
of $2.56 per hour. Generally, these con-
tracts are large base support contracts,
contracts requiring competition from
large corporations, contracts requiring
highly technical services, and con-
tracts solicited pursuant to A-76 proce-
dures (displacement of Federal employ-
ees), as well as successor contracts
thereto. The $2.56 benefit rate shall
continue to be issued for all contracts
containing the $2.56 benefit rate, as
well as resolicitations and other suc-
cessor contracts for substantially the
same services, until the fringe benefit
rate determined in accordance with
paragraphs (a) and (b) of this section
equals or exceeds $2.56 per hour.

(e) Variance procedure. (1) The Depart-
ment will consider variations requested
by contracting agencies pursuant to
Section 4(b) of the Act and §4.123, from
the methodology described in para-
graph (a) of this section for deter-
mining prevailing fringe benefit rates.
This variation procedure will not be
utilized to routinely permit separate
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fringe benefit packages for classes of
employees and industries, but rather
will be limited to the narrow cir-
cumstances set forth herein where spe-
cial needs of contracting agencies re-
quire this procedure. Such variations
will be considered where the agency
demonstrates that because of the spe-
cial circumstances of the particular in-
dustry, the variation is necessary and
proper in the public interest or to
avoid the serious impairment of gov-
ernment business. Such a demonstra-
tion might be made, for example,
where an agency is unable to obtain
contractors willing to bid on a contract
because the service will be performed
at the contractor’s facility by employ-
ees performing work for the Govern-
ment and other customers, and as a re-
sult, paying the required SCA fringe
benefits would cause undue disruption
to the contractor’s own work force and
pay practices.

(2) It will also be necessary for the
agency to demonstrate that a variance
is in accordance with the remedial pur-
pose of the Act to protect prevailing
labor standards, by providing com-
prehensive data from a valid survey
demonstrating the prevailing fringe
benefits for the specific industry. If the
agency does not continue to provide
current data in subsequent years, the
variance will be withdrawn and the
rate prescribed in paragraph (a) of this
section will be issued for the contract.

[61 FR 68664, Dec. 30, 1996]

§4.53 Collective bargaining agreement
(successorship) determinations.

Determinations based on the collec-
tive bargaining agreement of a prede-
cessor contractor set forth by job clas-
sification each provision relating to
wages (such as the established straight
time hourly or salary rate, cost-of-liv-
ing allowance, and any shift, haz-
ardous, and other similar pay differen-
tials) and to fringe benefits (such as
holiday pay, vacation pay, sick leave
pay, life, accidental death, disability,
medical, and dental insurance plans,
retirement or pension plans, severance
pay, supplemental unemployment ben-
efits, saving and thrift plans, stock-op-
tion plans, funeral leave, jury/witness
leave, or military leave) contained in
the predecessor’s collective bargaining
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agreement, as well as conditions gov-
erning the payment of such wages and
fringe benefits. Accrued wages and
fringe Dbenefits and prospective in-
creases therein are also included. Each
wage determination is limited in appli-
cation to a specific contract succeeding
a contract which had been performed in
the same locality by a contractor with
a collective bargaining agreement, and
contains a notice to prospective bid-
ders regarding their obligations under
section 4(c) of the Act.

[48 FR 49762, Oct. 27, 1983. Redesignated at 61
FR 68664, Dec. 30, 1996]

§4.54 Locality basis of wage and fringe
benefit determinations.

(a) Under section 2(a) of the Act, the
Secretary or his authorized representa-
tive is given the authority to deter-
mine the minimum monetary wages
and fringe benefits prevailing for var-
ious classes of service employees “in
the locality”. Although the term local-
ity has reference to a geographic area,
it has an elastic and variable meaning
and contemplates consideration of the
existing wage structures which are per-
tinent to the employment of particular
classes of service employees on the var-
ied kinds of service contracts. Because
wage structures are extremely varied,
there can be no precise single formula
which would define the geographic lim-
its of a “locality” that would be rel-
evant or appropriate for the determina-
tion of prevailing wage rates and pre-
vailing fringe benefits in all situations
under the Act. The locality within
which a wage or fringe benefit deter-
mination is applicable is, therefore, de-
fined in each such determination upon
the basis of all the facts and cir-
cumstances pertaining to that deter-
mination. Locality is ordinarily lim-
ited geographically to a particular
county or cluster of counties com-
prising a metropolitan area. For exam-
ple, a survey by the Bureau of Labor
Statistics of the Baltimore, Maryland
Standard  Metropolitan Statistical
Area includes the counties of Balti-
more, Harford, Howard, Anne Arundel,
and the City of Baltimore. A wage de-
termination based on such information
would define locality as the same geo-
graphic area included within the scope
of the survey. Locality may also be de-
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fined as, for example, a city, a State,
or, under rare circumstances, a region,
depending on the actual place or places
of contract performance, the geo-
graphical scope of the data on which
the determination was based, the na-
ture of the services being contracted
for, and the procurement method used.
In addition, in Southern Packaging &
Storage Co. v. United States, 618 F.2d 1088
(4th Cir. 1980), the court held that a na-
tionwide wage determination normally
is not permissible under the Act, but
postulated that “there may be the rare
and unforeseen service contract which
might be performed at locations
throughout the country and which
would generate truly nationwide com-
petition”.

(b) Where the services are to be per-
formed for a Federal agency at the site
of the successful bidder, in contrast to
services to be performed at a specific
Federal facility or installation, or in
the locality of such installation, the lo-
cation where the work will be per-
formed often cannot be ascertained at
the time of bid advertisement or solici-
tation. In such instances, wage deter-
minations will generally be issued for
the various localities identified by the
agency as set forth in §4.4(a)(3)(1).

(c) Where the wage rates and fringe
benefits contained in a collective bar-
gaining agreement applicable to the
predecessor contract are set forth in a
determination, locality in such a deter-
mination is typically described as the
geographic area in which the prede-
cessor contract was performed. The de-
termination applies to any successor
contractor which performs the con-
tract in the same locality. However,
see §4.163(1).

[48 FR 49762, Oct. 27, 1983. Redesignated at 61
FR 68664, Dec. 30, 1996, and amended at 70 FR
50898, Aug. 26, 2005]

§4.55 Issuance and revision of wage
determinations.

(a) Determinations will be reviewed
periodically and where prevailing wage
rates or fringe benefits have changed,
such changes will be reflected in re-
vised determinations. For example, in
a locality where it is determined that
the wage rate which prevails for a par-
ticular class of service employees is
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the rate specified in a collective bar-
gaining agreement(s) applicable in that
locality, and such agreement(s) speci-
fies increases in such rates to be effec-
tive on specific dates, the determina-
tions would be revised to reflect such
changes as they become effective. Re-
vised determinations shall be applica-
ble to contracts in accordance with the
provisions of §4.5(a) of subpart A.

(b) Determinations issued by the
Wage and Hour Division with respect
to particular contracts are required to
be incorporated in the invitations for
bids or requests for proposals or
quotations issued by the contracting
agencies, and are to be incorporated in
the contract specifications in accord-
ance with §4.5 of subpart A. In this
manner, prospective contractors and
subcontractors are advised of the min-
imum monetary wages and fringe bene-
fits required under the most recently
applicable determination to be paid the
service employees who perform the
contract work. These requirements are
the same for all bidders so none will be
placed at a competitive disadvantage.

(c) Determinations issued by the
Wage and Hour Division with respect
to particular contracts are required to
be incorporated in the invitations for
bids or requests for proposals or
quotations issued by the contracting
agencies, and are to be incorporated in
the contract specifications in accord-
ance with §4.5 of subpart A. In this
manner, prospective contractors and
subcontractors are advised of the min-
imum monetary wages and fringe bene-
fits required under the most recently
applicable determination to be paid the
service employees who perform the
contract work. These requirements are,
of course, the same for all bidders so
none will be placed at a competitive
disadvantage.

[48 FR 49762, Oct. 27, 1983. Redesignated at 61
FR 68664, Dec. 30, 1996; 70 FR 50898, Aug. 26,
2005]

§4.56 Review and reconsideration of
wage determinations.

(a) Review by the Administrator. (1)
Any interested party affected by a
wage determination issued under sec-
tion 2(a) of the Act may request review
and reconsideration by the Adminis-
trator. A request for review and recon-
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sideration may be made by the con-
tracting agency or other interested
party, including contractors or pro-
spective contractors and associations
of contractors, representatives of em-
ployees, and other interested Govern-
mental agencies. Any such request
must be accompanied by supporting
evidence. In no event shall the Admin-
istrator review a wage determination
or its applicability after the opening of
bids in the case of a competitively ad-
vertised procurement, or, later than 10
days before commencement of a con-
tract in the case of a negotiated pro-
curement, exercise of a contract option
or extension. This limitation is nec-
essary in order to ensure competitive
equality and an orderly procurement
process.

(2) The Administrator shall, upon re-
ceipt of a request for reconsideration,
review the data sources relied upon as
a basis for the wage determination, the
evidence furnished by the party re-
questing review or reconsideration,
and, if necessary to resolve the matter,
any additional information found to be
relevant to determining prevailing
wage rates and fringe benefits in a par-
ticular locality. The Administrator,
pursuant to a review of available infor-
mation, may issue a new wage deter-
mination, may cause the wage deter-
mination to be revised, or may affirm
the wage determination issued, and
will notify the requesting party in
writing of the action taken. The Ad-
ministrator will render a decision with-
in 30 days of receipt of the request or
will notify the requesting party in
writing within 30 days of receipt that
additional time is necessary.

(b) Review by the Administrative Re-
view Board. Any decision of the Admin-
istrator under paragraph (a) of this sec-
tion may be appealed to the Adminis-
trative Review Board within 20 days of
issuance of the Administrator’s deci-
sion. Any such appeal shall be in ac-
cordance with the provisions of part 8
of this title.

[48 FR 49762, Oct. 27, 1983. Redesignated at 61
FR 68664, Dec. 30, 1996]
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Subpart C—Application of the
McNamara-O’Hara Service
Contract Act

INTRODUCTORY

§4.101 Official rulings and interpreta-
tions in this subpart.

(a) The purpose of this subpart is to
provide, pursuant to the authority
cited in §4.102, official rulings and in-
terpretations with respect to the appli-
cation of the McNamara-O'Hara Serv-
ice Contract Act for the guidance of
the agencies of the United States and
the District of Columbia which may
enter into and administer contracts
subject to its provisions, the persons
desiring to enter into such contracts
with these agencies, and the contrac-

tors, subcontractors, and employees
who perform work under such con-
tracts.

(b) These rulings and interpretations
are intended to indicate the construc-
tion of the law and regulations which
the Department of Labor believes to be
correct and which will be followed in
the administration of the Act unless
and until directed otherwise by Act of
Congress or by authoritative ruling of
the courts, or if it is concluded upon
reexamination of an interpretation
that it is incorrect. See for example,
Skidmore v. Swift & Co., 323 U.S. 134
(1944); Roland Co. v. Walling, 326 U.S. 657
(1946); Endicott Johnson Corp. v. Perkins,
317 U.S. 501, 507-509 (1943); Perkins v. Lu-
kens Steel Co., 310 U.S. 113, 128 (1940);
United States v. Western Pacific Railroad
Co., 352 U.S. 59 (1956). The Department
of Labor (and not the contracting agen-
cies) has the primary and final author-
ity and responsibility for admin-
istering and interpreting the Act, in-
cluding making determinations of cov-
erage. See Woodside Village v. Secretary
of Labor, 611 F. 2d 312 (9th Cir. 1980);
Nello L. Teer Co. v. United States, 348
F.2d 533, 539-540 (Ct. Cl. 1965), cert. de-
nied, 383 U.S. 934; North Georgia Build-
ing & Construction Trades Council v. U.S.
Department of Transportation, 399 F.
Supp. 58, 63 (N.D. Ga. 1975) (Davis-
Bacon Act); Curtiss-Wright Corp. V.
McLucas, 364 F. Supp. 750, 769-72 (D.N.dJ.
1973); and 43 Atty. Gen. Ops.
(March 9, 1979); 53 Comp. Gen. 647, 649-
51 (1974); 57 Comp. Gen. 501, 506 (1978).
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(c) Court decisions arising under the
Act (as well as under related remedial
labor standards laws such as the
Walsh-Healey Public Contracts Act,
the Davis-Bacon Act, the Contract
Work Hours and Safety Standards Act,
and the Fair Labor Standards Act)
which support policies and interpreta-
tions contained in this part are cited
where it is believed that they may be
helpful. On matters which have not
been authoritatively determined by the
courts, it is necessary for the Sec-
retary of Labor and the Administrator
to reach conclusions as to the meaning
and the application of provisions of the
law in order to carry out their respon-
sibilities of administration and en-
forcement (Skidmore v. Swift & Co., 323
U.S. 134 (1944)). In order that these po-
sitions may be made known to persons
who may be affected by them, official
interpretations and rulings are issued
by the Administrator with the advice
of the Solicitor of Labor, as authorized
by the Secretary (Secretary’s Order
No. 16-75, Nov. 21, 1975, 40 FR 55913; Em-
ployment Standards Order No. 2-76,
Feb. 23, 1976, 41 FR 9016). These inter-
pretations are a proper exercise of the
Secretary’s authority. Idaho Sheet
Metal Works v. Wirtz, 383 U.S. 190, 208
(1966), reh. den. 383 U.S. 963 (1966). Ref-
erences to pertinent legislative his-
tory, decisions of the Comptroller Gen-
eral and of the Attorney General, and
Administrative Law Judges’ decisions
are also made in this part where it ap-
pears they will contribute to a better
understanding of the stated interpreta-
tions and policies.

(d) The interpretations of the law
contained in this part are official in-
terpretations which may be relied
upon. The Supreme Court has recog-
nized that such interpretations of the
Act “provide a practical guide to em-
ployers and employees as to how the
office representing the public interest
in its enforcement will seek to apply
it” and “constitute a body of experience
and informed judgment to which courts
and litigants may properly resort for
guidance” (Skidmore v. Swift & Co., 323
U.S. 134 (1944)). Interpretations of the
agency charged with administering an
Act are generally afforded deference by
the courts. (Griggs v. Duke Power Co.,
401 U.S. 424, 433-34 (1971); Udall v.
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Tallman, 380 U.S. 1 (1965).) Some of the
interpretations in this part relating to
the application of the Act are interpre-
tations of provisions which appeared in
the original Act before its amendments
in 1972 and 1976. Accordingly, the De-
partment of Labor considers these in-
terpretations to be correct, since there
were no amendments of the statutory
provisions which they interpret.
(United States v. Davison Fuel & Dock
Co., 371 F.2d 705, 711-12 (C.A. 4, 1967).)

(e) The interpretations contained
herein shall be in effect until they are
modified, rescinded, or withdrawn. This
part supersedes and replaces certain in-
terpretations previously published in
the FEDERAL REGISTER and Code of
Federal Regulations as part 4 of this
chapter. Prior opinions, rulings, and
interpretations and prior enforcement
policies which are not inconsistent
with the interpretations in this part or
with the Act as amended are continued
in effect; all other opinions, rulings, in-
terpretations, and enforcement policies
on the subjects discussed in the inter-
pretations in this part, to the extent
they are inconsistent with the rules
herein stated, are superseded, re-
scinded, and withdrawn.

(f) Principles governing the applica-
tion of the Act as set forth in this sub-
part are clarified or amplified in par-
ticular instances by illustrations and
examples based on specific fact situa-
tions. Since such illustrations and ex-
amples cannot and are not intended to
be exhaustive, or to provide guidance
on every problem which may arise
under the Act, no inference should be
drawn from the fact that a subject or
illustration is omitted.

(g) It should not be assumed that the
lack of discussion of a particular sub-
ject in this subpart indicates the adop-
tion of any particular position by the
Department of Labor with respect to
such matter or to constitute an inter-
pretation, practice, or enforcement
policy. If doubt arises or a question ex-
ists, inquiries with respect to matters
other than safety and health standards
should be directed to the Adminis-
trator of the Wage and Hour Division,
Employment Standards Administra-
tion, U.S. Department of Labor, Wash-
ington, DC 20210, or to any regional of-
fice of the Wage and Hour Division.
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Safety and health inquiries should be
addressed to the Assistant Secretary
for Occupational Safety and Health,
U.S. Department of Labor, Washington,
DC 20210, or to any OSHA regional of-
fice. A full description of the facts and
any relevant documents should be sub-
mitted if an official ruling is desired.

§4.102 Administration of the Act.

As provided by section 4 of the Act
and under provisions of sections 4 and
5 of the Walsh-Healey Public Contracts
Act (49 Stat. 2036, 41 U.S.C. 38, 39),
which are made expressly applicable
for the purpose, the Secretary of Labor
is authorized and directed to admin-
ister and enforce the provisions of the
McNamara-O’Hara Service Contract
Act, to make rules and regulations,
issue orders, make decisions, and take
other appropriate action under the Act.
The Secretary is also authorized to
make reasonable limitations and to
make rules and regulations allowing
reasonable variations, tolerances, and
exemptions to and from provisions of
the Act (except section 10), but only in
special circumstances where it is deter-
mined that such action is necessary
and proper in the public interest or to
avoid serious impairment of the con-
duct of Government business and is in
accord with the remedial purposes of
the Act to protect prevailing labor
standards. The authority and enforce-
ment powers of the Secretary under
the Act are coextensive with the au-
thority and powers under the Walsh-
Healey Act. Curtiss Wright Corp. V.
McLucas 364 F. Supp. 750, 769 (D NJ
1973).

§4.103 The Act.

The McNamara-O’Hara Service Con-
tract Act of 1965 (Pub. L. 89-286, 79
Stat. 1034, 41 U.S.C. 351 et seq.), herein-
after referred to as the Act, was ap-
proved by the President on October 22,
1965 (1 Weekly Compilation of Presi-
dential Documents 428). It establishes
standards for minimum compensation
and safety and health protection of em-
ployees performing work for contrac-
tors and subcontractors on service con-
tracts entered into with the Federal
Government and the District of Colum-
bia. It applies to contracts entered into
pursuant to negotiations concluded or
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invitations for bids issued on or after
January 20, 1966. It has been amended
by Public Law 92-473, 86 Stat. 798; by
Public Law 93-57, 87 Stat. 140; and by
Public Law 94-489, 90 Stat. 2358.

§4.104 What the Act provides,
erally.

The provisions of the Act apply to
contracts, whether negotiated or ad-
vertised, the principal purpose of which
is to furnish services in the United
States through the use of service em-
ployees. Under its provisions, every
contract subject to the Act (and any
bid specification therefor) entered into
by the United States or the District of
Columbia in excess of $2,5600 must con-
tain stipulations as set forth in §4.6 of
this part requiring: (a) That specified
minimum monetary wages and fringe
benefits determined by the Secretary
of Labor (based on wage rates and
fringe benefits prevailing in the local-
ity or, in specified circumstances, the
wage rates and fringe benefits con-
tained in a collective bargaining agree-
ment applicable to employees who per-
formed on a predecessor contract) be
paid to service employees employed by
the contractor or any subcontractor in
performing the services contracted for;
(b) that working conditions of such em-
ployees which are under the control of
the contractor or subcontractor meet
safety and health standards; and (c)
that notice be given to such employees
of the compensation due them under
the minimum wage and fringe benefits
provisions of the contract. Contractors
performing work subject to the Act
thus enter into competition to obtain
Government business on terms of
which they are fairly forewarned by in-
clusion in the contract. (Endicott John-
son Corp. v. Perkins, 317 U.S. 501, 507
(1943).) The Act’s purpose is to impose
obligations upon those favored with
Government business by precluding the
use of the purchasing power of the Fed-
eral Government in the unfair depres-
sion of wages and standards of employ-
ment. (See H.R. Rep. No. 948, 89th
Cong., 1st Sess. 2-3 (1965); S. Rep. No.
798, 89th Cong., 1st Sess. 3-4 (1965).) The
Act does not permit the monetary
wage rates specified in such a contract
to be less than the minimum wage
specified under section 6(a)(1) of the

gen-
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Fair Labor Standards Act, as amended
(29 U.S.C. 206(a)(1)). In addition, it is a
violation of the Act for any contractor
or subcontractor under a Federal con-
tract subject to the Act, regardless of
the amount of the contract, to pay any
of his employees engaged in performing
work on the contract less than such
Fair Labor Standards Act minimum
wage. Contracts of $2,600 or less are
not, however, required to contain the
stipulations described above. These
provisions of the Service Contract Act
are implemented by the regulations
contained in this part 4 and are dis-
cussed in more detail in subsequent
sections of subparts C, D, and E.

§4.105 The Act as amended.

(a) The provisions of the Act (see
§§4.102-4.103) were amended, effective
October 9, 1972, by Public Law 92-473,
signed into law by the President on
that date. By virtue of amendments
made to paragraphs (1) and (2) of sec-
tion 2(a) and the addition to section 4
of a new subsection (c), the compensa-
tion standards of the Act (see §§4.159-
4.179) were revised to impose on suc-
cessor contractors certain require-
ments (see §4.1b) with respect to pay-
ment of wage rates and fringe benefits
based on those agreed upon for sub-
stantially the same services in the
same locality in collective bargaining
agreements entered into by their pred-
ecessor contractors (unless such agreed
compensation is substantially at vari-
ance with that locally prevailing or the
agreement was not negotiated at arm’s
length). The Secretary of Labor is to
give effect to the provisions of such
collective bargaining agreements in his
wage determinations under section 2 of
the Act. A new paragraph (5) added to
section 2(a) of the Act requires a state-
ment in the government service con-
tract of the rates that would be paid by
the contracting agency in the event of
its direct employment of those classes
of service employees to be employed on
the contract work who, if directly em-
ployed by the agency, would receive
wages determined as provided in 5
U.S.C. 5341. The Secretary of Labor is
directed to give due consideration to
such rates in determining prevailing
monetary wages and fringe benefits
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under the Act’s provisions. Other pro-
visions of the 1972 amendments include
the addition of a new section 10 to the
Act to insure that wage determinations
are issued by the Secretary for sub-
stantially all service contracts subject
to section 2(a) of the Act at the earliest
administratively feasible time; an
amendment to section 4(b) of the Act
to provide, in addition to the condi-
tions previously specified for issuance
of administrative limitations, vari-
ations, tolerances, and exemptions (see
§4.123), that administrative action in
this regard shall be taken only in spe-
cial circumstances where the Secretary
determines that it is in accord with the
remedial purpose of the Act to protect
prevailing labor standards; and a new
subsection (d) added to section 4 of the
Act providing for the award of service
contracts for terms not more than 5
years with provision for periodic ad-
justment of minimum wage rates and
fringe benefits payable thereunder by
the issuance of wage determinations by
the Secretary of Labor during the term
of the contract. A further amendment
to section 5(a) of the Act requires the
names of contractors found to have
violated the Act to be submitted for
the debarment list (see §4.188) not later
than 90 days after the hearing exam-
iner’s finding of violation unless the
Secretary recommends relief, and pro-
vides that such recommendations shall
be made only because of unusual cir-
cumstances.

(b) The provisions of the Act were
amended by Public Law 93-57, 87 Stat.
140, effective July 6, 1973, to extend the
Act’s coverage to Canton Island.

(c) The provisions of the Act were
amended by Public Law 94-489, 90 Stat.
2358, approved October 13, 1976, to ex-
tend the Act’s coverage to white collar
workers. Accordingly, the minimum
wage protection of the Act now extends
to all workers, both blue collar and
white collar, other than persons em-
ployed in a bona fide executive, admin-
istrative, or professional capacity as
those terms are used in the Fair Labor
Standards Act and in part 541 of title
29. Public Law 94-489 accomplished this
change by adding to section 2(a)(5) of
the Act a reference to 5 U.S.C. 5332,
which deals with white collar workers,
and by amending the definition of serv-
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ice contract employee in section 8(b) of
the Act.

(d) Included in this part 4 and in
parts 6 and 8 of this subtitle are provi-
sions to give effect to the amendments
mentioned in this section.

§4.106 [Reserved]

AGENCIES WHOSE CONTRACTS MAY BE
COVERED

§4.107

(a) Section 2(a) of the Act covers con-
tracts (and any bid specification there-
for) “entered into by the United States”
and section 2(b) applies to contracts
entered into “with the Federal Govern-
ment.” Within the meaning of these
provisions, contracts entered into by
the United States and contracts with
the Federal Government include gen-
erally all contracts to which any agen-
cy or instrumentality of the U.S. Gov-
ernment becomes a party pursuant to
authority derived from the Constitu-
tion and laws of the United States. The
Act does not authorize any distinction
in this respect between such agencies
and instrumentalities on the basis of
their inclusion in or independence from
the executive, legislative, or judicial
branches of the Government, the fact
that they may be corporate in form, or
the fact that payment for the contract
services is not made from appropriated
funds. Thus, contracts of wholly owned
Government corporations, such as the
Postal Service, and those of non-
appropriated fund instrumentalities
under the jurisdiction of the Armed
Forces, or of other Federal agencies,
such as Federal Reserve Banks, are in-
cluded among those subject to the gen-
eral coverage of the Act. (Brinks, Inc. v.
Board of Governors of the Federal Reserve
System, 466 F. Supp. 116 (D DC 1979); 43
Atty. Gen. Ops. (September 26,
1978).) Contracts with the Federal Gov-
ernment and contracts entered into “by
the United States” within the meaning
of the Act do not, however, include
contracts for services entered into on
their own behalf by agencies or instru-
mentalities of other Governments
within the United States, such as those
of the several States and their political

Federal contracts.

subdivisions, or of Puerto Rico, the
Virgin Islands, Guam, or American
Samoa.
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(b) Where a Federal agency exercises
its contracting authority to procure
services desired by the Government,
the method of procurement utilized by
the contracting agency is not control-
ling in determining coverage of the
contract as one entered into by the
United States. Such contracts may be
entered into by the United States ei-
ther through a direct award by a Fed-
eral agency or through the exercise by
another agency (whether governmental
or private) of authority granted to it to
procure services for or on behalf of a
Federal agency. Thus, sometimes au-
thority to enter into service contracts
of the character described in the Act
for and on behalf of the Government
and on a cost-reimbursable basis may
be delegated, for the convenience of the
contracting agency, to a prime con-
tractor which has the responsibility for
all work to be done in connection with
the operation and management of a
Federal plant, installation, facility, or
program, together with the legal au-
thority to act as agency for and on be-
half of the Government and to obligate
Government funds in the procurement
of all services and supplies necessary to
carry out the entire program of oper-
ation. The contracts entered into by
such a prime contractor with sec-
ondary contractors for and on behalf of
the Federal agency pursuant to such
delegated authority, which have such
services as their principal purpose, are
deemed to be contracts entered into by
the United States and contracts with
the Federal Government within the
meaning of the Act. However, service
contracts entered into by State or
local public bodies with purveyors of
services are not deemed to be entered
into by the United States merely be-
cause such services are paid for with
funds of the public body which have
been received from the Federal Govern-
ment as a grant under a Federal pro-
gram. For example, a contract entered
into by a municipal housing authority
for tree trimming, tree removal, and
landscaping for an urban renewal
project financed by Federal funds is
not a contract entered into by the
United States and is not covered by the
Service Contract Act. Similarly, con-
tracts let under the Medicaid program
which are financed by federally-as-
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sisted grants to the States, and con-
tracts which provide for insurance ben-
efits to a third party under the Medi-
care program are not subject to the
Act.

§4.108 District of Columbia contracts.

Section 2(a) of the Act covers con-
tracts (and any bid specification there-
for) in excess of $2,5600 which are “en-
tered into by the * * * District of Co-
lumbia.” The contracts of all agencies
and instrumentalities which procure
contract services for or on behalf of the
District or under the authority of the
District Government are contracts en-
tered into by the District of Columbia
within the meaning of this provision.
Such contracts are also considered con-
tracts entered into with the Federal
Government or the United States with-
in the meaning of section 2(b), section
5, and the other provisions of the Act.
The legislative history indicates no in-
tent to distinguish District of Colum-
bia contracts from the other contracts
made subject to the Act, and tradition-
ally, under other statutes, District
Government contracts have been made
subject to the same labor standards
provisions as contracts of agencies and
instrumentalities of the United States.

[48 FR 49762, Oct. 27, 1983; 48 FR 50529, Nov. 2,
1983]

§4.109 [Reserved]
COVERED CONTRACTS GENERALLY

§4.110 What contracts are covered.

The Act covers service contracts of
the Federal agencies described in
§§4.107-4.108. Except as otherwise spe-
cifically provided (see §§4.115 et seq.),
all such contracts, the principal pur-
pose of which is to furnish services in
the United States through the use of
service employees, are subject to its
terms. This is true of contracts entered
into by such agencies with States or
their political subdivisions, as well as
such contracts entered into with pri-
vate employers. Contracts between a
Federal or District of Columbia agency
and another such agency are not within
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the purview of the Act; however, “sub-
contracts” awarded under “prime con-
tracts” between the Small Business Ad-
ministration and another Federal agen-
cy pursuant to various preferential set-
aside programs, such as the 8(a) pro-
gram, are covered by the Act. It makes
no difference in the coverage of a con-
tract whether the contract services are
procured through negotiation or
through advertising for bids. Also, the
mere fact that an agreement is not re-
duced to writing does not mean that
the contract is not within the coverage
of the Act. The amount of the contract
is not determinative of the Act’s cov-
erage, although the requirements are
different for contracts in excess of
$2,500 and for contracts of a lesser
amount. The Act is applicable to the
contract if the principal purpose of the
contract is to furnish services, if such
services are to be furnished in the
United States, and if service employees
will be used in providing such services.
These elements of coverage will be dis-
cussed separately in the following sec-
tions.

§4.111 Contracts “to furnish services.”

(a) “Principal purpose” as criterion.
Under its terms, the Act applies to a
“contract * * * the principal purpose of
which is to furnish services * * *” If
the principal purpose is to provide
something other than services of the
character contemplated by the Act and
any such services which may be per-
formed are only incidental to the per-
formance of a contract for another pur-
pose, the Act does not apply. However,
as will be seen by examining the illus-
trative examples of covered contracts
in §§4.130 et seq., no hard and fast rule
can be laid down as to the precise
meaning of the term principal purpose.
This remedial Act is intended to be ap-
plied to a wide variety of contracts,
and the Act does not define or limit the
types of services which may be con-
tracted for under a contract the prin-
cipal purpose of which is to furnish
services. Further, the nomenclature,
type, or particular form of contract
used by procurement agencies is not
determinative of coverage. Whether
the principal purpose of a particular
contract is the furnishing of services
through the use of service employees is
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largely a question to be determined on
the basis of all the facts in each par-
ticular case. Even where tangible items
of substantial value are important ele-
ments of the subject matter of the con-
tract, the facts may show that they are
of secondary import to the furnishing
of services in the particular case. This
principle is illustrated by the examples
set forth in §4.131.

(b) Determining whether a contract is
for “services”, generally. Except indi-
rectly through the definition of service
employee the Act does not define, or
limit, the types of services which may
be contracted for under a contract “the
principal purpose of which is to furnish
services”. As stated in the congres-
sional committee reports on the legis-
lation, the types of service contracts
covered by its provisions are varied.
Among the examples cited are con-
tracts for laundry and dry cleaning, for
transportation of the mail, for custo-
dial, janitorial, or guard service, for
packing and crating, for food service,
and for miscellaneous housekeeping
services. Covered contracts for services
would also include those for other
types of services which may be per-
formed through the use of the various
classes of service employees included
in the definition in section 8(b) of the
Act (see §4.113). Examples of some such
contracts are set forth in §§4.130 et seq.
In determining questions of contract
coverage, due regard must be given to
the apparent legislative intent to in-
clude generally as contracts for services
those contracts which have as their
principal purpose the procurement of
something other than the construction
activity described in the Davis-Bacon
Act or the materials, supplies, articles,
and equipment described in the Walsh-
Healey Act. The Committee reports in
both the House and Senate, and state-
ments made on the floor of the House,
took note of the labor standards pro-
tections afforded by these two Acts to
employees engaged in the performance
of construction and supply contracts
and observed: “The service contract is
now the only remaining category of
Federal contracts to which no labor
standards protections apply” (H. Rept.
948, 89th Cong., 1st Sess., p. 1; see also
S. Rept. 798, 89th Cong., 1st Sess., p. 1;
daily Congressional Record, Sept. 20,
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1965, p. 23497). A similar understanding
of contracts principally for services as
embracing contracts other than those
for construction or supplies is reflected
in the statement of President Johnson
upon signing the Act (1 Weekly Com-
pilation of Presidential Documents, p.
428).

§4.112 Contracts to furnish services
“in the United States.”

(a) The Act and the provisions of this
part apply to contract services fur-
nished “in the United States,” including
any State of the United States, the
District of Columbia, Puerto Rico, the
Virgin Islands, Outer Continental Shelf
lands as defined in the Outer Conti-
nental Shelf Lands Act, American
Samoa, Guam, the Commonwealth of
the Northern Mariana Islands, Wake Is-
land, and Johnston Island. The defini-
tion expressly excludes any other terri-
tory under the jurisdiction of the
United States and any United States
base or possession within a foreign
country. Services to be performed ex-
clusively on a vessel operating in inter-
national waters outside the geographic
areas named in this paragraph would
not be services furnished “in the United
States” within the meaning of the Act.

(b) A service contract to be per-
formed in its entirety outside the geo-
graphical limits of the United States as
thus defined is not covered and is not
subject to the labor standards of the
Act. However, if a service contract is
to be performed in part within and in
part outside these geographic limits,
the stipulations required by §4.6 or
§4.7, as appropriate, must be included
in the invitation for bids or negotia-
tion documents and in the contract,
and the labor standards must be ob-
served with respect to that part of the
contract services that is performed
within these geographic limits. In such
a case the requirements of the Act and
of the contract clauses will not be ap-
plicable to the services furnished out-
side the United States.

[61 FR 68664, Dec. 30, 1996]
§4.113 Contracts to furnish services

“through the use of service employ-
ees.”

(a) Use of “service employees” in a con-
tract performance. (1) As indicated in
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§4.110, the Act covers service contracts
only where “service employees” will be
used in performing the services which
it is the purpose of the contract to pro-
cure. A contract principally for serv-
ices ordinarily will meet this condition
if any of the services will be furnished
through the use of any service em-
ployee or employees. Where it is con-
templated that the services (of the
kind performed by service employees)
will be performed individually by the
contractor, and the contracting officer
knows when advertising for bids or
concluding negotiations that service
employees will in no event be used by
the contractor in providing the con-
tract services, the Act will not be
deemed applicable to the contract and
the contract clauses required by §4.6 or
§4.7 may be omitted. The fact that the
required services will be performed by
municipal employees or employees of a
State would not remove the contract
from the purview of the Act, as this
Act does not contain any exemption for
contracts performed by such employ-
ees. Also, as discussed in paragraph
(a)(3) of this section, where the services
the Government wants under the con-
tract are of a type that will require the
use of service employees as defined in
section 8(b) of the Act, the contract is
not taken out of the purview of the Act
by the fact that the manner in which
the services of such employees are per-
formed will be subject to the con-
tinuing overall supervision of bona fide

executive, administrative, or profes-
sional personnel to whom the Act does
not apply.

(2) The coverage of the Act does not
extend to contracts for services to be
performed exclusively by persons who
are not service employees, i.e., persons
who are bona fide executive, adminis-
trative or professional personnel as de-
fined in part 541 of this title (see para-
graph (b) of this section). A contract
for medical services furnished by pro-
fessional personnel is an example of
such a contract.

(3) In addition, the Department does
not require application of the Act to
any contract for services which is per-
formed essentially by bona fide execu-
tive, administrative, or professional
employees, with the use of service em-
ployees being only a minor factor in
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the performance of the contract. How-
ever, the Act would apply to a contract
for services which may involve the use
of service employees to a significant or
substantial extent even though there is
some use of bona fide executive, admin-
istrative, or professional employees in
the performance of the contract. For
example, contracts for drafting or data
processing services are often performed
by drafters, computer operators, or
other service employees and are sub-
ject to the Act even though the work of
such employees may be performed
under the direction and supervision of
bona fide professional employees.

(4) In close cases involving a decision
as to whether a contract will involve a
significant use of service employees,
the Department of Labor should be
consulted, since such situations require
consideration of other factors such as
the nature of the contract work, the
type of work performed by service em-
ployees, how necessary the work is to
contract performance, the amount of
contract work performed by service
employees vis-a-vis professional em-
ployees, and the total number of serv-
ice employees employed on the con-
tract.

(b) “Service employees” defined. In de-
termining whether or not any of the
contract services will be performed by
service employees, the definition of
service employee in section 8(b) of the
Act is controlling. It provides:

The term service employee means any per-
son engaged in the performance of a contract
entered into by the United States and not
exempted under section 7, whether nego-
tiated or advertised, the principal purpose of
which is to furnish services in the United
States (other than any person employed in a
bona fide executive, administrative, or pro-
fessional capacity, as those terms are de-
fined in part 541 of title 29, Code of Federal
Regulations, as of July 30, 1976, and any sub-
sequent revision of those regulations); and
shall include all such persons regardless of
any contractual relationship that may be al-
leged to exist between a contractor or sub-
contractor and such persons.

It will be noted that the definition expressly
excludes those employees who are employed
in a bona fide executive, administrative, or
professional capacity as defined in part 541 of
this title and as discussed further in §4.156.
Some of the specific types of service employ-
ees who may be employed on service con-
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tracts are noted in other sections which dis-
cuss the application of the Act to employees.

[48 FR 49762, Oct. 27, 1983; 48 FR 50529, Nov. 2,
1983]

§4.114 Subcontracts.

(a) “Contractor” as including “subcon-
tractor.” Except where otherwise noted
or where the term Government prime
contractor is used, the term contractor
as used in this part 4 shall be deemed
to include a subcontractor. The term
contractor as used in the contract
clauses required by subpart A in any
subcontract under a covered contract
shall be deemed to refer to the subcon-
tractor, or, if in a subcontract entered
into by such a subcontractor, shall be
deemed to refer to the lower level sub-
contractor. (See §4.1a(f).)

(b) Liability of prime contractor. When
a contractor undertakes a contract
subject to the Act, the contractor
agrees to assume the obligation that
the Act’s labor standards will be ob-
served in furnishing the required serv-
ices. This obligation may not be re-
lieved by shifting all or part of the
work to another, and the prime con-
tractor is jointly and severally liable
with any subcontractor for any under-
payments on the part of a subcon-
tractor which would constitute a viola-
tion of the prime contract. The prime
contractor is required to include the
prescribed contract clauses (§§4.6-4.7)
and applicable wage determination in
all subcontracts. The appropriate en-
forcement sanctions provided under the
Act may be invoked against both the
prime contractor and the subcon-
tractor in the event of failure to com-
ply with any of the Act’s requirements

where appropriate under the cir-
cumstances of the case.
SPECIFIC EXCLUSIONS
§4.115 Exemptions and exceptions,
generally.

(a) The Act, in section 7, specifically
excludes from its coverage certain con-
tracts and work which might otherwise
come within its terms as procurements
the principal purpose of which is to fur-
nish services through the use of service
employees.

(b) The statutory exemptions in sec-
tion 7 of the Act are as follows:
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(1) Any contract of the United States
or District of Columbia for construc-
tion, alteration, and/or repair, includ-
ing painting and decorating of public
buildings or public works;

(2) Any work required to be done in
accordance with the provisions of the
Walsh-Healey Public Contracts Act (49
Stat. 2036);

(3) Any contract for the carriage of
freight or personnel by vessel, airplane,
bus, truck, express, railway line, or oil
or gas pipeline where published tariff
rates are in effect;

(4) Any contract for the furnishing of
services by radio, telephone, telegraph,
or cable companies, subject to the
Communications Act of 1934;

(6) Any contract for public utility
services, including electric light and
power, water, steam, and gas;

(6) Any employment contract pro-
viding for direct services to a Federal
agency by an individual or individuals;

(7) Any contract with the Post Office
Department, (now the U.S. Postal
Service) the principal purpose of which
is the operation of postal contract sta-
tions.

§4.116 Contracts for construction ac-
tivity.

(a) General scope of exemption. The
Act, in paragraph (1) of section 7, ex-
empts from its provisions “any con-
tract of the United States or District
of Columbia for construction, alter-
ation and/or repair, including painting
and decorating of public buildings or
public works.” This language cor-
responds to the language used in the
Davis-Bacon Act to describe its cov-
erage (40 U.S.C. 276a). The legislative
history of the McNamara-O’Hara Serv-
ice Contract Act indicates that the
purpose of the provision is to avoid
overlapping coverage of the two acts by
excluding from the application of the
McNamara-O’Hara Act those contracts
to which the Davis-Bacon Act is appli-
cable and in the performance of which
the labor standards of that Act are in-
tended to govern the compensation
payable to the employees of contrac-
tors and subcontractors on the work.
(See H. Rept. 798, pp. 2, 5, and H. Rept.
948, pp. 1, 5, also Hearing, Special Sub-
committee on Labor, House Committee
on Education and Labor, p. 9 (89th
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Cong., 1st sess.).) The intent of section
7(1) is simply to exclude from the pro-
visions of the Act those construction
contracts which involve the employ-
ment of persons whose wage rates and
fringe benefits are determinable under
the Davis-Bacon Act.

(b) Contracts mnot within exemption.
Section 7(1) does not exempt contracts
which, for purposes of the Davis-Bacon
Act, are not considered to be of the
character described by the cor-
responding language in that Act, and
to which the provisions of the Davis-
Bacon Act are therefore not applied.
Such contracts are accordingly subject
to the McNamara-O’Hara Act where
their principal purpose is to furnish
services in the United States through
the use of service employees. For ex-
ample, a contract for clearing timber
or brush from land or for the demoli-
tion or dismantling of buildings or
other structures located thereon may
be a contract for construction activity
subject to the Davis-Bacon Act where
it appears that the clearing of the site
is to be followed by the construction of
a public building or public work at the
same location. If, however, no further
construction activity at the site is con-
templated the Davis-Bacon Act is con-
sidered inapplicable to such clearing,
demolition, or dismantling work. In
such event, the exemption in section
7(1) of the McNamara-O’Hara Act has
no application and the contract may be
subject to the Act in accordance with
its general coverage provisions. It
should be noted that the fact that a
contract may be labeled as one for the
sale and removal of property, such as
salvage material, does not negate cov-
erage under the Act even though title
to the removable property passes to
the contractor. While the value of the
property being sold in relation to the
services performed under the contract
is a factor to be considered in deter-
mining coverage, where the facts show
that the principal purpose of removal,
dismantling, and demolition contracts
is to furnish services through the use
of service employees, these contracts
are subject to the Act. (See also §4.131.)

(¢c) Partially exempt contracts. (1) In-
stances may arise in which, for the
convenience of the Government, in-
stead of awarding separate contracts
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for construction work subject to the
Davis-Bacon Act and for services of a
different type to be performed by serv-
ice employees, the contracting officer
may include separate specifications for
each type of work in a single contract
calling for the performance of both
types of work. For example, a con-
tracting agency may invite bids for the
installation of a plumbing system or
for the installation of a security alarm
system in a public building and for the
maintenance of the system for one
yvear. In such a case, if the contract is
principally for services, the exemption
provided by section 7(1) will be deemed
applicable only to that portion of the
contract which calls for construction
activity subject to the Davis-Bacon
Act. The contract documents are re-
quired to contain the clauses pre-
scribed by §4.6 for application to the
contract obligation to furnish services
through the use of service employees,
and the provisions of the McNamara-
O’Hara Act will apply to that portion
of the contract.

(2) Service or maintenance contracts in-
volving construction work. The provi-
sions of both the Davis-Bacon Act and
the Service Contract Act would gen-
erally apply to contracts involving
construction and service work where
such contracts are principally for serv-
ices. The Davis-Bacon Act, and thus
the exemption provided by section 7(1)
of the Act, would be applicable to con-
struction contract work in such hybrid
contracts where:

(i) The contract contains specific re-
quirements for substantial amounts of
construction, reconstruction, alter-
ation, or repair work (hereinafter re-
ferred to as construction) or it is ascer-
tainable that a substantial amount of
construction work will be necessary for
the performance of the contract (the
word “substantial” relates to the type
and quantity of construction work to
be performed and not merely to the
total value of construction work
(whether in absolute dollars or cost
percentages) as compared to the total
value of the contract); and

(ii) The construction work is phys-
ically or functionally separate from,
and as a practical matter is capable of
being performed on a segregated basis
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from, the other work called for by the
contract.

[48 FR 49762, Oct. 27, 1983; 48 FR 50529, Nov. 2,
1983]

§4.117 Work subject to requirements
of Walsh-Healey Act.

(a) The Act, in paragraph (2) of sec-
tion 7, exempts from its provisions
“any work required to be done in ac-
cordance with the provision of the
Walsh-Healey Public Contracts Act” (49
Stat. 2036, 41 U.S.C. 35 et seq.). It will be
noted that like the similar provision in
the Contract Work Hours and Safety
Standards Act (40 U.S.C. 329(b)), this is
an exemption for “work”, i.e., specifica-
tions or requirements, rather than for
“contracts” subject to the Walsh-
Healey Act. The purpose of the exemp-
tion was to eliminate possible overlap-
ping of the differing labor standards of
the two Acts, which otherwise might
be applied to employees performing
work on a contract covered by the
Service Contract Act if such contract
and their work under it should also be
deemed to be covered by the Walsh-
Healey Act. The Walsh-Healey Act ap-
plies to contracts in excess of $10,000
for the manufacture or furnishing of
materials, supplies, articles or equip-
ment. Thus, there is no overlap if the
principal purpose of the contract is the
manufacture or furnishing of such ma-
terials etc., rather than the furnishing
of services of the character referred to
in the Service Contract Act, for such a
contract is not within the general cov-
erage of the Service Contract Act. In
such cases the exemption in section
7(2) is not pertinent. See, for example,
the discussion in §§4.131 and 4.132.

(b) Further, contracts principally for
remanufacturing of equipment which is
so extensive as to be equivalent to
manufacturing are subject to the
Walsh-Healey Act. Remanufacturing
shall be deemed to be manufacturing
when the criteria in paragraph (b)(1) or
(2) of this section are met.

(1) Major overhaul of an item, piece
of equipment, or materiel which is de-
graded or inoperable, and under which
all of the following conditions exist:

(i) The item or equipment is required
to be completely or substantially torn
down into individual components parts;
and
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(ii) Substantially all of the parts are
reworked, rehabilitated, altered and/or
replaced; and

(iii) The parts are reassembled so as
to furnish a totally rebuilt item or
piece of equipment; and

(iv) Manufacturing processes similar
to those which were used in the manu-
facturing of the item or piece of equip-
ment are utilized; and

(v) The disassembled componets, if
usable (except for situations where the
number of items or pieces of equipment
involved are too few to make it prac-
ticable) are commingled with existing
inventory and, as such, lose their iden-
tification with respect to a particular
piece of equipment; and

(vi) The items or equipment over-
hauled are restored to original life ex-
pectancy, or nearly so; and

(vii) Such work is performed in a fa-
cility owned or operated by the con-
tractor.

(2) Major modification of an item,
piece of equipment, or materiel which
is wholly or partially obsolete, and
under which all of the following condi-
tions exist:

(i) The item or equipment is required
to be completely or substantially torn
down; and

(ii) Outmoded parts are replaced; and

(iii) The item or equipment is rebuilt
or reassembled; and

(iv) The contract work results in the
furnishing of a substantially modified
item in a usable and serviceable condi-
tion; and

(v) The work is performed in a facil-
ity owned or operated by the con-
tractor.

(3) Remanufacturing does not include
the repair of damaged or broken equip-
ment which does not require a com-
plete teardown, overhaul, and rebuild
as described in paragraphs (b)(1) and (2)
of this section, or the periodic and rou-
tine maintenance, preservation, care,
adjustment, upkeep, or servicing of
equipment to keep it in usable, service-
able, working order. Such contracts
typically are billed on an hourly rate
(labor plus materials and parts) basis.
Any contract principally for the work
described in this paragraph (b)(3) is
subject to the Service Contract Act.
Examples of such work include:
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(i) Repair of an automobile, truck, or
other vehicle, construction equipment,
tractor, crane, aerospace, air condi-
tioning and refrigeration equipment,
electric motors, and ground powered
industrial or vehicular equipment;

(ii) Repair of typewriters and other
office equipment (see §4.123(e));

(iii) Repair of appliances, radios tele-
vision, calculators, and other elec-
tronic equipment;

(iv) Inspecting, testing, calibration,
painting, packaging, lubrication, tune-
up, or replacement of internal parts of
equipment listed in paragraphs
(b)(3)(1), (ii), and (iii) of this section;
and

(v) Reupholstering, reconditioning,
repair, and refinishing of furniture.

(4) Application of the Service Con-
tract Act or the Walsh-Healey Act to
any similar type of contract not de-
cided above will be decided on a case-
by-case basis by the Administrator.

§4.118 Contracts for carriage subject
to published tariff rates.

The Act, in paragraph (3) of section 7,
exempts from its provisions “any con-
tract for the carriage of freight or per-
sonnel by vessel, airplane, bus, truck,
express, railway line or oil or gas pipe-
line where published tariff rates are in
effect”. In order for this exemption to
be applicable, the contract must be for
such carriage by a common carrier de-
scribed by the terms used. It does not,
for example, apply to contracts for
taxicab or ambulance service, because
taxicab and ambulance companies are
not among the common carriers speci-
fied by the statute. Also, a contract for
transportation service does not come
within this exemption unless the serv-
ice contracted for is actually governed
by published tariff rates in effect pur-
suant to State or Federal law for such
carriage. The contracts excluded from
the reach of the Act by this exemption
are typically those where there is on
file with the Interstate Commerce
Commission or an appropriate State or
local regulatory body a tariff rate ap-
plicable to the transportation involved,
and the transportation contract be-
tween the Government and the carrier
is evidenced by a Government bill of
lading citing the published tariff rate.
An administrative exemption has been
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provided for certain contracts where
such carriage is subject to rates cov-
ered by section 10721 of the Interstate
Commerce Act and is in accordance
with applicable regulations governing
such rates. See §4.123(d). However, only
contracts principally for the carriage
of “freight or personnel” are exempt.
Thus, the exemption cannot apply
where the principal purpose of the con-
tract is packing, crating, handling,
loading, and/or storage of goods prior
to or following line-haul transpor-
tation. The fact that substantial local
drayage to and from the contractor’s
establishment (such as a warehouse)
may be required in such contracts does
not alter the fact that their principal
purpose is other than the carriage of
freight. Also, this exemption does not
exclude any contracts for the transpor-
tation of mail from the application of
the Act, because the term freight does
not include the mail. (For an adminis-
trative exemption of certain contracts
with common carriers for carriage of
mail, see §4.123(d).)

§4.119 Contracts for services of com-
munications companies.

The Act, in paragraph (4) of section 7,
exempts from its provisions “any con-
tract for the furnishing of services by
radio, telephone, telegraph, or cable
companies, subject to the Communica-
tions Act of 1934.” This exemption is
applicable to contracts with such com-
panies for communication services reg-
ulated under the Communications Act.
It does not exempt from the Act any
contracts with such companies to fur-
nish any other Kkinds of services
through the use of service employees.

§4.120 Contracts
services.

The Act, in paragraph (b) of section 7,
exempts from its provisions “any con-
tract for public utility services, includ-
ing electric light and power, water,
steam, and gas.” This exemption is ap-
plicable to contracts for such services
with companies whose rates therefor
are regulated under State, local, or
Federal law governing operations of
public utility enterprises. Contracts
entered into with public utility compa-
nies to furnish services through the use
of service employees, other than those

for public utility
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subject to such rate regulation, are not
exempt from the Act. Among the con-
tracts included in the exemption would
be those between Federal electric
power marketing agencies and inves-
tor-owned electric utilities, Rural
Electrification  Administration co-
operatives, municipalities and State
agencies engaged in the transmission
and sale of electric power and energy.

(See H. Rept. No. 948, 89th Cong., 1st sess., p.
Ed)

§4.121 Contracts for individual serv-
ices.

The Act, in paragraph (6) of section 7,
exempts from its provisions “any em-
ployment contract providing for direct
services to a Federal agency by an indi-
vidual or individuals.” This exemption,
which applies only to an “employment
contract” for “direct services,” makes it
clear that the Act’s application to Fed-
eral contracts for services is intended
to be limited to service contracts en-
tered into with independent contrac-
tors. If a contract to furnish services
(to be performed by a service employee
as defined in the Act) provides that
they will be furnished dir